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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance  and  Supplemental 
Security  Income  for  the  Aged,  Blind, 
and  Disabled 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rule. 

summary:  These  final  regulations 
reorganize  and  restate  in  simpler 
language  the  rules  on  determinations, 
administrative  review,  the 
representation  of  parties  under  titles  II 
and  XVI  of  the  Social  Security  Act,  and 
payment  procedures  under  title  II.  These 
are  the  rules  on  (1)  initial 
determinations;  (2)  the  administrative 
review  process,  including 
reconsideration,  hearing,  and  Appeals 
Council  review;  (3)  the  reopening  and 
revision  of  final  determinations  or 
decisions;  (4]  the  representation  of  a 
person  by  someone  else  in  dealings  with 
us;  and  (5)  payment  procedures  for  title 
II. 

We  have  rewritten  and  reorganized 
the  existing  regulations  to  make  them 
clearer  and  easier  for  the  public  to  use. 
Although  no  substantive  changes  have 
been  made  in  the  existing  regulations, 
several  provisions  have  been  added  to 
reflect  current  practice  and  several 
provisions  have  been  clarified. 

The  Notice  of  Proposed  Rule  Making 
(NPRM)  was  published  in  the  Federal 
Register  on  April  4, 1979  (44  FR  20176) 
with  a  60-day  comment  period. 

DATES:  These  amendments  are  elective 
August  5, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cliff  Terry,  Legal  Assistant,  Room  4234, 
West  High  Rise  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235,  ^ 
telephone  (301)  594-7519. 

SUPPLEMENTARY  INFORMATION:  These 
’•egulations  are  being  revised  and 
reorganized  as  part  of  HEW’s  Operation 
Common  Sense,  which  is  a  Department¬ 
wide  effort  to  review,  simplify,  and 
improve  HEW’s  regulations.  The 
regulations  presented  here  carry  out 
sections  205,  206,  207, 1102, 1631(c).  and 
1631(d)(2)  of  the  Social  Security  Act. 

Determinations,  the  Administrative 
Review  Process,  and  Reopenings 

The  regulations  on  determinations,  the 
administrative  review  process,  and 
reopenings  of  claims  under  titles  II  and 
XVI  describe  (1)  initial  determinations; 


(2)  the  procedures  that  must  be  followed 
and  the  conditions  that  must  be  met  to 
have  a  reconsideration,  hearing. 

Appeals  Council  review,  or  judicial 
review;  and  (3)  the  conditions  under 
which  a  determination  or  decision  may 
be  reopened  and  revised.  These  rules 
are  substantially  the  same  under  both 
programs. 

Representation  of  Parties 

The  regulations  on  the  representation 
of  parties  in  proceedings  under  titles  II 
and  XVI  of  the  Social  Security  Act 
concern  the  right  of  a  person  to  appoint 
a  representative  to  deal  with  us,  the  role 
of  a  representative,  fees  payable  to  a 
representative,  and  the  conduct  of  a 
representative. 

Title  II  Payment  Procedures 

The  regulations  on  title  II  payment 
procedures  explain  how  we  certify  title 
II  benefit  payments  after  making  a 
favorable  determination,  how  in  certain 
cases  we  expedite  the  payment  of 
benefits,  when  we  may  make  joint 
payments  to  members  of  a  family,  when 
we  may  delay  certifying  payments,  and 
what  our  policy  is  on  the  assignment  or 
transfer  of  benefit  payments. 

Changes  Made  by  the  Final  Rules 

1.  To  clarify  when  a  decision  may  not 
be  reviewed  by  a  Federal  district  court, 
the  new  regulations  state  that  if  the 
Appeals  Council  dismisses  a  request  for 
administrative  review,  the  acticm  is 
binding  on  the  parties  and  not  subject  to 
further  review.  The  effect  of  a  dismissal 
and  the  circumstances  under  which  a 
dismissal  may  occur  are  explained  in 
§§  404.971,  404.972,  416.1471  and 
416.1472. 

2.  The  time  period  for  filing  briefs  or 
other  written  statements  about  your 
case  with  the  Appeals  Council  has  been 
increased  from  10  to  20  days.  This 
change  is  reflected  in  §  §  404.977  and 
416.1477. 

3.  We  changed  the  title  II  regulation 
that  states  when  a  determination  or  a 
decision  on  a  revision  of  an  earnings 
record  may  be  reopened.  Section  404.990 
changes  the  time  period  for  requesting 
reopening  from  6  months  to  60  days. 

This  change  conforms  the  time  period  to 
the  other  time  periods  for  requesting 
administrative  review. 

4.  The  provisions  of  Subpart  J  of  Part 
404  that  govern  the  procedures  for 
determining  and  reviewing  whether  a 
person  meets  the  requirements  for 
entitlement  to  hospital  insurance 
benefits  and  supplementary  medical 
insurance  benefits  as  described  in  42 
CFR  Part  405  were  removed  from  the 
regulations.  Although  the  provisions  are 
removed,  they  are  not  repealed  and  will 


continue  to  apply  to  the  Health  Care 
Financing  Administration  (HCFA)  until 
new  regulations  are  published  by  HCFA, 

5.  We  rewrote  the  rules  on  the 
representation  of  parties  in  proceedings 
under  title  II  that  were  in  Subpart  J  of 
Part  404  and  moved  them  to  a  new 
Subpart  R.  This  makes  these  rules  easier 
to  locate  and  gives  them  the  same 
organization  as  the  corresponding  rules 
on  the  representation  of  parties  under 
title  XVI  which  are  located  in  Subpart  O 
of  Part  416. 

6.  The  provisions  of  Subpart  J  that 
govern  the  representation  of  parties  in 
matters  concerning  entitlement  to 
hospital  insurance  benefits  and 
supplementary  medical  insurance 
benefits  were  removed  from  the  new 
Subpart  R.  Although  the  provisions  are 
removed,  they  are  not  terminated  and 
will  continue  to  apply  until  new 
regulations  are  published  by  the  Health 
Care  Financing  Administration. 

7.  The  only  change  in  the  rules 
governing  the  representation  of  parties 
is  the  addition  of  the  requirement  that  a 
person  submit  to  us  a  written  notice  that 
an  attorney  has  been  appointed  as  his  or 
her  representative.  Under  the  prior 
regulations,  written  notice  was  required 
only  if  the  representative  was  not  an 
attorney.  The  change  is  made  to  reflect 
our  current  practice  and  to  assure  that 
we  have  the  name  and  address  of  any 
person  designated  to  act  as  a 
representative.  The  purpose  of  this 
requirement  is  to  protect  confidential 
personal  information  from  unauthorized 
disclosure,  while  facilitating  its  release 
to  designated  representatives.  These 
requirements  are  stated  in  §  §  404.1707 
and  416.1507. 

8.  We  rewrote  the  title  II  payment 
procedures  that  were  in  Subpart )  of 
Part  404  and  placed  them  in  a  new 
Subpart  S.  A  new  provision  was  added 
to  reflect  a  change  in  the  law  that 
subjects  title  II  benefit  payments  to  legal 
process  brought  to  enforce  a  child 
support  or  alimony  obligation. 

Response  to  Public  Comments 

In  response  to  the  Notice  of  Proposed 
Rule  Making  we  received  35  comments: 
20  from  legal  aid  organizations,  13  from 
administrative  law  judges,  and  two  from 
other  members  of  the  public.  Since  our 
objective  in  this  recodification  is  to 
clarify,  by  simpler  language  and 
improved  organization,  the  existing 
regulatory  provisions  so  that  they  will 
be  more  easily  understood  by  members 
of  the  public,  the  comments  we  received 
were  very  useful  in  preparing  the  final 
version  of  the  regulations.  Several 
revisions,  discussed  below,  were  made 
as  a  result  of  these  comments. 
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Discussion  of  Public  Conunents 
Changes  We  Made 

As  the  result  of  the  public  comments 
we  received,  we  have  made  the 
following  revisions  in  the  Onal 
regulations. 

1.  Examples  of  good  cause  for  late 
filing.  A  commenter  noted  that  proposed 
§§  404.gog(b](3)  and  416.1409(b)(3] 
omitted  one  of  the  examples,  which  was 
in  the  prior  regulations,  of  circumstances 
where  there  was  good  cause  for  missing 
a  deadline  to  request  review.  The 
example  was  omitted  because  we  did 
not  believe  that  it  was  necessary  to  list 
all  of  the  examples  that  had  been  in  the 
prior  regulations.  As  the  commenter 
found  the  longer  list  of  examples  helpful, 
we  have  inserted  the  omitted  example 
as  paragraph  (bj(9)  of  §  S  404.911  and 
416.1411  of  the  final  regulations. 

2.  Reconsideration  determinations.  A 
commenter  indicated  that  in  a 
reconsidered  determination,  we  should 
give  “specific  re  ions”  for  the 
determination.  Proposed  §§  404.917  and 
416.1417  relating  to  the  notice  of  a 
reconsidered  determination,  stated  that 
the  "reasons”  for  the  determination 
would  be  given.  This  change  in  language 
did  not  reflect  any  change  in  policy.  To 
make  that  clear,  we  have  reinserted  the 
adjective  “specific”  in  these  sections  of 
the  final  regulations  relating  to  the 
notice  of  a  reconsidered  determination. 

In  the  final  regulations  these  sections 
are  numbered  §S  404.921  and  416.1421. 

3.  Hearing  procedures.  Several 
commenters  suggested  that  we  should 
include  in  the  regtilations  specific 
statements  requiring  an  administrative 
law  judge  to  inquire  fully  into  the 
matters  at  issue  and  to  follow 
procedures  at  the  hearing  which  will 
afford  the  parties  a  reasonable 
opportunity  for  a  fair  hearing.  The 
commenters  were  concerned  that,  by  not 
including  these  specific  statements,  the 
recodification  reflected  a  change  in  the 
hearing  requirements.  This  was  not  our 
intention.  Neither  the  proposed  nor  the 
final  rules  lessen  in  any  way  the 
responsibility  of  an  ad^nistrative  law 
judge  to  give  claimants  a  fair  hearing.  In 
the  final  regulations,  we  have  rewritten 
proposed  §  §  404.935  and  416.1435  to 
include  a  more  detailed  statement  of  the 
general  hearing  procedure.  In  the  final 
regulations,  these  sections  are  numbered 
404.944  and  416.1444. 

4.  Extension  of  time  to  request  judicial 
review.  Several  commenters  noted  that 
the  proposed  regulations  omitted  the 
provision  in  the  prior  regulations  which 
indicated  when  we  would  permit  an 
extension  of  time  for  filing  an  action  in  a 
Federal  district  court.  We  agree  that 
such  a  provision  should  be  included  in 


the  final  regulations.  Accordingly,  we 
have  added  §  §  404.982  and  416.1482. 

5.  Authority  of  a  representative. 
Commenters  indicated  that  a  claimant’s 
representative  should  be  permitted  to 
assist  the  claimant  in  filing  an 
application.  We  agree  and  that  is  SSA's 
present  policy.  Sections  404.1710(b]  and 
416.1510(b]  have  been  revised  in  the 
final  regulations  to  make  this  clear  and 
also  to  make  clear  that  a  representative 
may  not  sign  an  application  on  behalf  of 
the  claimant  unless  authorized  to  do  so 
under  the  rules  governing  the  filing  of 
applications  in  S§  404.612  or  416.315. 

6.  Notices  to  representatives.  Many 
commenters  asked  that  we  state  in  the 
regulations  that  notices  of 
determinations  and  decisions  will  be 
mailed  to  an  authorized  representative, 
if  there  is  one.  as  well  as  to  the  claimant 
of  title  n  or  title  XVI  benefits.  Present 
policy,  which  has  not  changed,  is  to 
send  a  copy  of  title  n  eind  title  XVI 
determinations  and  decisions  to 
authorized  and  designated 
representatives.  Before  this 
recodification,  this  policy  was  reflected 
in  three  sections  of  the  title  XVI 
regulations  (§§  416.1404,  416.1483  and 
416.1515]  and  one  section  of  the  title  II 
regulations  (§  404.973).  In  the  NPRM,  we 
stated  the  policy  in  proposed 

§§  404.1715  and  416.1515.  In  the  final 
regulations,  we  have  revised  these  two 
sections  to  make  the  policy  clear. 

Changes  We  Did  Not  Make 

For  the  reasons  stated  below,  we  did 
not  agree  that  the  final  regrilations 
should  be  revised  to  include  other 
changes  suggested  by  commenters,  and 
we  did  not  adopt  the  following 
suggestions. 

1.  Eliminate  reconsideration.  A 
commenter  recommended  that  we 
should  eliminate  reconsideration  as  a 
step  in  the  administrative  review 
process.  The  commenter  believes  that 
too  few  initial  determinations  are 
changed  at  the  reconsideration  level  to 
justify  requiring  claimants  to  go  through 
reconsideration  before  they  can  have  a 
hearing.  We  require  reconsideration  as  a 
necessary  step  to  a  hearing  because  we 
are  convinced  it  is  advantageous  to  the 
claimant  and  makes  the  administrative 
appeals  process  more  effective.  If  the 
initial  determination  is  upheld  on 
reconsideration,  the  person  is  given  a 
more  detailed  explamation  of  the 
determination  than  was  provided  in  the 
initial  denial  letter.  If  a  person  has  any 
doubt  as  to  whether  his  or  her  claim  was 
considered  fairly  in  the  first  instance, 
that  doubt  is  often  removed  upon 
reconsideration.  If  in  any  case  the 
person  is  not  satisfied  with  the 
reconsidered  determination,  a  hearing 


may  be  requested.  Because  the  written 
reconsideration  determination  states  the 
issues  in  dispute,  our  findings  of  fact, 
the  provisions  of  the  law  which  apply, 
and  our  conclusions,  the  claimant  is 
fully  advised  of  the  reasons  why  SSA 
adjudicated  the  claim  as  it  did.  In  those 
cases  where  the  claimant  continues  to 
be  dissatisfied,  the  reconsideration 
determination  clearly  facilitates  the 
hearing  process.  For  these  reasons,  we 
continue  to  believe  that  reconsideration 
is  an  essential  step  in  the  process  of 
administrative  review. 

2.  Change  the  expedited  appeals 
process.  One  commenter  recommended 
that  the  expedited  appeals  process  be 
eliminated,  and  several  commenters 
recommended  that  it  be  available  when 
the  legal  validity  of  a  regulation — as 
well  as  the  constitutionality  of  a 
statute — ^was  challenged.  Under  existing 
law,  a  person  may  seek  judicial  review 
only  if  he  or  she  has  received  an 
adverse  initial  determination  and  has 
exhausted  his  or  her  rights  to 
administrative  review.  Administrative 
review  includes  reconsideration,  hearing 
and  Appeals  Coimcil  review.  In  cases 
where  the  only  issue  in  dispute  is  the 
constitutionality  of  a  statutory 
provision,  exhaustion  of  thb  rights  to 
adminstrative  review  is  futile  for  the 
claimant  In  that  situation,  the  expedited 
appeals  process  is  available.  We  have 
found  it  to  be  helpful  and  time-saving. 
However,  in  instances  where  issues 
other  than  the  constitutionality  of  a 
statute  may  be  in  dispute,  the 
exhaustion  of  administrative  remedies 
serves  a  clearly  useful  purpose,  since  it 
avoids  time-consuming  and  often 
expensive  judicial  intervention  in  cases 
where  the  agency  has  authority  to 
address  the  claimant’s  complaint. 
Further,  we  do  not  believe  the  Social 
Security  Act  would  authorize  us  to 
extend  the  expedited  appeals  process  to 
other  situations.  Thus,  the  exhaustion  of 
administrative  remedies  remains  a 
requirement  for  judicial  review. 

3.  Provide  assistance  for  hearing- 
impaired  claimants.  A  commenter 
recommended  that  we  include  in  the 
regulations  a  requirement  that  we 
provide  a  certified  sign  language 
interpreter  for  any  hearing-impaired 
person  who  has  requested  a  hearing. 
Administrative  law  judges  now  have  the 
authority  to  secure  assistance  for 
hearing-impaired  claimants.  We  do  not 
believe  it  is  necessary  to  include  in  the 
regulations  procedures  for  requesting 
such  assistance. 

4.  Include  the  list  of  exhibits  with  a 
hearing  decision.  Several  commenters 
recommended  that  we  state  in  the 
regulations  that  a  list  of  documents 
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presented  as  exhibits  at  a  hearing  will 
be  included  as  a  part  of  the  hearing 
decision.  A  list  of  the  documents 
presented  as  exhibits  is  included  as  part 
of  the  hearing  decision.  We  do  not 
believe  that  it  is  necessary  to  include 
this  as  a  regulatory  provision. 

5.  Permit  a  representative  to  appeal 
on  behalf  of  a  claimant  even  though  we 
have  not  received  his  or  her  written 
notice  of  appointment.  Several 
commenters  recommended  that  we 
change  SS  404.1707(a)  and  416.1507(a)  to 
provide  that  a  representative  who  has 
not  yet  sent  us  v\^tten  notice  of  his  or 
her  appointment  may  still  appeal  on 
behalf  of  a  claimant,  as  long  as  we  get  a 
later  written  notice  of  the  appointment. 
The  commenter  believed  this  change 
would  keep  some  appeals  from  being 
dismisse  becaused  they  were  not  timely 
filed.  The  recommended  change  in  the 
regulations  is  unnecessary  because  they 
do  not  require  that  we  receive  a  written 
notice  of  appointment  before  an  appeal 
is  effective.  We  have,  however,  changed 
§  §  404.1707  and  416.1507  to  make  clear 
that  either  the  claimant  or  the 
representative  may  file  the  notice  of 
appointment. 

6.  Transcription  of  hearing  records. 
Several  commenters  thought  that  the 
proposed  regulations  governing  the 
preparation  of  a  hearing  transcript 
(proposed  §S  404.940  and  416.1440) 
represented  a  change  in  policy  in  that 
we  would  no  longer  prepare  a  typed 
copy  of  a  hearing  transcript  if  judicial 
review  was  not  timely  sought  or  if  we 
asked  the  court  to  remand  a  case  to  us 
for  further  consideration.  In  the 
proposed  rules,  we  stated  our  general 
policy  and  two  exceptions.  The  general 
policy  is  that  we  prepare  a  transcript 
whenever  a  civil  action  is  filed  against 
us.  As  to  the  Hrst  exception,  we  do  not 
prepare  a  transcript  when  a  civil  action 
is  not  timely  filed,  unless  we  find  that 
there  was  good  cause  for  the  late  filing. 
The  reason  is  that  in  those 
circumstances  the  case  should  be 
dismissed,  and  it  is  not  necessary  to 
have  a  transcript  of  the  hearing  record 
for  purposes  of  the  dismissal.  The 
second  exception  applies  in  certain 
situations  when  we  ask  the  court  to 
remand  the  case  to  us  for  further 
consideration.  If  we  request  a  remand,  a 
transcript  is  not  prepared.  This  should 
clarify  the  policy  and  the  two 
exceptions,  which  are  restated  in 

§§  404.951  and  416.1451  of  the  final 
regulations. 

7.  Provide  time  limits  for  issuing 
determinations  and  decisions  on  benefit 
claims.  In  proposed  §  416.1442,  changed 


to  §  416.1453  in  the  final  regulations, 
which  governs  the  administrative  review 
of  claims  for  supplemental  security 
income  benefits,  there  is  a  time  limit  for 
the  issuance  of  hearing  decisions  on 
non-disability  issues.  Several 
commenters  recommended  that  we 
establish  a  similar  time  limit  for  the 
issuance  of  determinations  and 
decisions  involving  other  benefit  claims. 
We  have  not  included  such  a  provision 
here  because  both  the  Congress  and 
SSA  are  currently  considering 
mandating  time  limits  in  the 
administrative  review  process.  Indeed, 
we  have  already  published  a  notice  of 
proposed  rulemaking  (45  FR 12637- 
12844,  February  27, 1980),  proposing  time 
limits  for  holding  hearings,  for  issuing 
hearing  decisions,  and  for  Appeals 
Council  actions,  in  both  title  U  and  title 
XVI  cases.  This  will  give  members  of  the 
public  an  opportunity  to  comment  upon 
the  proposal  before  it  becomes  final. 

8,  Withhold  attorney  fees  from  past- 
due  title  XVI  benefits.  Several 
commenters  recommended  that  we 
withhold  past-due  title  XVI  benefits,  as 
we  do  past-due  title  II  benefits,  for 
direct  payment  to  an  attorney  who  has 
represented  a  claimant.  We  have  no 
statutory  authority  to  withhold  title  XVI 
benefits  for  that  purpose. 

9.  Improve  our  notices.  Several 
commenters  suggested  that  the 
regulations  require  that  our  notices  meet 
certain  standards  for  specificity  and 
clarity.  We  agree  that  they  should. 
Moreover,  several  steps  have  already 
been  taken  toward  that  end,  and  more 
will  be  done.  However,  we  would  prefer 
at  this  time  deferring  the  regulatory 
changes  suggested  by  the  commenters. 

Other  Changes 

In  addition  to  the  changes  we  made  as 
a  result  of  the  public  comments,  we 
made  several  other  changes  in  the  final 
regulations  to  reflect  policy  and 
procedures  that  are  in  effect  under 
present  regulations.  These  changes  are 
as  follows. 

1.  Proposed  §§  404.930  and  416.1430 
were  revised  to  clarify  that,  with  very 
limited  exceptions,  hearings  are  not  held 
outside  the  United  States.  The 
exceptions  for  title  II  claims  are 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands.  Puerto  Rico,  and  the 
Virgin  Islands.  With  respect  to  title  XVI 
claims,  the  exception  is  the  Northern 
Mariana  Islands.  See,  §§  404.936  and 
416.1436  of  the  final  regulations. 

2.  Proposed  §§  404.959  and  416.1459 
were  revised  to  clarify  when  a  case  will 
be  remanded  by  the  Appeals  Council  to 
an  administrative  law  judge  and  the 


procedures  that  are  followed  when  there 
is  a  remand.  See,  §  §  404.977  and 
416.1477  of  the  final  regulations. 

Proposed  §  §  404.960  and  416.1460  were 
revised  to  clarify  the  procedures  that  are 
followed  when  a  case  is  remanded  by  a 
Federal  court  to  the  Appeals  Council  for 
further  consideration.  See,  S§  404.983 
and  416.1483  of  the  final  regulations. 

3.  Proposed  §S  404.968  and  416.1468 
were  revised  to  make  clear  that  vvhen  a 
hearing  decision  is  revised,  the  revision 
may  be  reviewed  by  the  Appeals 
Council;  or  if  the  revision  is  based  on 
evidence  that  was  not  in  the  hearing 
record,  any  party  to  the  revised  decision 
may  request  a  hearing.  See.  §§  404.992 
and  416.1492  of  the  final  regulations. 

4.  For  reasons  of  clarity  and 
consistency,  we  made  a  number  of 
eeditorial  changes.  Also,  we  made 
several  changes  to  reflect  the  January 
1979  reorganization  of  SSA. 

Change  not  Included  in  These 
Regulations 

Pre-Recoupment  Personal  Conferences 
in  Title  U  Overpayment  Cases 

On  June  20, 1979  the  Supreme  Court  in 
Califano  v.  Yamasaki  decided  that  a 
person  who  receives  an  overpayment  of 
title  II  benefits  and  requests  waiver  of 
the  overpayment,  must  be  given  the 
opportunity  to  have  a  personal 
conference  on  the  request  before  we 
take  any  action  to  recover  the 
overpayment.  The  Court’s  decision  rests 
on  section  204(b)  of  the  Social  Security 
Act  which  states  that  when  a  title  II 
ovepayment  occurs,  we  shall  not  reduce 
future  benefits,  or  otherwise  recover  an 
overpayment,  from  any  person  who  is 
without  fault  in  causing  the 
overpayment,  if  such  adjustment  or 
recovery  would  either  defeat  the 
purpose  of  title  II  or  be  against  equity 
and  good  conscience.  Provisions 
refflecting  the  Court’s  decision  have  not 
been  included  in  this  recodification 
because  we  intend  to  publish  those 
regulations  separately  with  a  notice  of 
proposed  rulemaking  (NPRM).  The 
NPRM  will  give  members  of  the  public 
an  opportunity  to  comment  on  these 
regulations  before  they  become  final. 

The  proposed  regulations  with  these 
changes  are  adopted  as  set  forth  below. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.602  Social  Security — 
Disability  Insurance;  13.603  Social  Security — 
Retirement  Insurance;  13.604  Social 
Security — Special  Benefits  for  Persons  Aged 
72  and  Over;  13.605  Social  Security- 
Survivors'  Insurance) 
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Dated:  June  4, 1980. 

William  |.  Driver,- >  M  : 

Commissioner  of  Social  Security.  . 

Approved:  July  21, 1980. 

Patricia  Roberts  Harris^ ' 

Secretary  of  Health  and  Human  Services. 

Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  . 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-) 

1.  Subpart  J  of  Part  404  is  revised  to 
read  as  follows: 

Subpart  J— Determinations, 

Administrative  Review  Process,  and 
Reopening  of  Determinations  and 
Decisions 

Introduction,  DeOnitions,  and  Initial 
Determinations 

Sec. 

404.900  Introduction. 

404.901  Definitions. 

404.902  Administrative  actions  that  are 
initial  determinations. 

404.903  Administrative  actions  that  are  not 
initial  determinations. 

404.904  Notice  of  the  initial  determination. 

404.905  Effect  of  an  initial  determination. 

Reconsideration 

404.907  Reconsideration — general. 

404.908  Parties  to  a  reconsideration. 

404.909  How  to  request  reconsideration. 
404.911  Good  cause  for  missing  the  deadline 

to  request  review. 

404.917  Notice  of  another  person’s  request 
for  reconsideration. 

404.918  Reconsidered  determination. 

404.920  Effect  of  a  reconsidered 
determination. 

404.921  Notice  of  a  reconsidered 
determination. 

Expedited  Appeals  Process 

404.923  Expedited  appeals  process — 
general. 

404.924  When  the  expedited  appeals 
process  may  be  used. 

404.925  How  to  request  expedited  appeals 
process. 

404.926  Agreement  in  expedited  appeals 
process. 

404.927  Effect  of  expedited  appeals  process 
agreement. 

404.928  Expedited  appeals  process  request 
that  does  not  result  in  agreement. 

Hearings 

404.929  Hearing — general. 

404.930  Availability  of  a  hearing. 

404.932  Parties  to  a  hearing. 

404.933  How  to  request  a  hearing. 

404.935  Submitting  evidence  before  a 
hearing. 

404.936  Time  and  place  for  a  hearing. 

404.938  Notice  of  a  hearing. 

404.939  Objections  to  the  issues. 

404.940  Disqualification  of  the 
administrative  law  judge. 

404.941  Prehearing  case  review. 


Hearing  Procedures 

Sec. 

404.944  Hearing  procedures— general. 

404.946  Issues  before  the  administrative  law 
judge. 

404.948  Deciding  a  case  without  an  oral 

hearing.  '  ‘ 

404.949  Presenting  written  statements  and 
oral  arguments. 

404.950  Presenting  evidence  at  a  hearing. 

404.951  When  a  record  of  a  hearing  is  made. 

404.952  Consolidated  hearings. 

404.953  The  administrative  law  judge’s 
decision. 

404.955  The  effect  of  the  administrative  law 
judge’s  decision. 

404.956  Removal  of  hearing  request  to  the 
Appeals  Coimcil. 

404.957  Dismissal  of  a  request  for  a  hearing. 

404.958  Notice  of  dismissal  of  a  hearing 
request. 

404.959  Effect  of  dismissal  of  a  hearing 
request. 

404.960  Vacating  a  dismissal  of  a  hearing 
request. 

404.961  Prehearing  and  posthearing 
conference. 

Appeals  Council  Review 

404.967  Appeals  Council  review — general. 

404.968  How  to  request  Appeals  Council 
review. 

404.969  Appeals  Council  initiates  review. 

404.970  Cases  the  Appeals  Council  will 
review. 

404.971  Dismissal  by  Appeals  Council. 

404.972  E^ect  of  dismissal  of  request  for 
Appeals  Council  review. 

404.973  Notice  of  Appeals  Council  review. 

404.974  Obtaining  evidence  from  Appeals 
Council. 

404.975  Filing  briefs  with  the  Appeals 
Council. 

404.976  Procedures  before  Appeals  Coimcil 
on  review. 

404.977  Case  remanded  by  Appeals  Council. 

404.979  Decision  of  Appeals  Council. 

404.981  Effect  of  Appeals  Council's  decision 
or  denial  of  review. 

404.982  Extension  of  time  to  file  action  in 
Federal  district  court. 

404.983  Case  remanded  by  Federal  court. 

Reopening  and  Revising  Determinations  and 

Decisions 

404.987  Reopening  and  revising 
determinations  and  decisions. 

404.988  Conditions  for  reopening. 

404.989  Good  cause  for  reopening. 

404.990  Finality  of  determinations  and 
decisions  on  revision  of  an  earnings 
record. 

404.991  Finality  of  determinations  and 
decisions  to  suspend  benefit  payments 
for  entire  taxable  year  because  of 
earnings. 

404.992  Notice  of  revised  determination  or 
decision. 

404.993  Effect  of  revised  determination  or 
decision. 

404.994  Time  and  place  to  request  aliearing 
on  revised  determination  or  decision. 

404.995  Finality  of  findings  when  later  claim 
is  filed  on  same  earnings  record. 

Authority:  Secs.  205  and  1102  of  the  Social 

Security  Act,  sec.  5  of  Reorganization  Plan 

No.  1  of  1953.  53  Stat.  1368, 49  Stat  647  (42 

U.S.C.  405  and  1302). 


Subpart  J— ttotermlnatlons, 
Administrative  Review  Process,  and 
Reopening  of  Determinations  and 
Decisions 

Introduction,  Definitions,  and  Initial 
Determinations 

§  404.900  Introduction. 

(а)  Explanation  of  the  administrative 
review  process.  This  subpart  explains 
the  procedures  we  follow  in  determining 
your  rights  under  title  II  of  the  Social 
Security  Act.  The  regulations  describe 
the  process  of  administrative  review 
and  explain  your  right  to  judicial  review 
after  you  have  taken  all  the  necessary 
administrative  steps.  The  administrative 
review  process  consists  of  several  steps, 
which  usually  must  be  requested  within 
certain  time  periods  and  in  the  following 
orden 

(1)  Initial  determination.  'This  is  a 
determination  we  make  about  your 
entitlement  or  your  continuing 
entitlement  to  benefits  or  about  any 
other  matter,  as  discussed  in  §  404.902, 
that  gives  you  a  right  to  further  review. 

(2)  Reconsideration.  If  you  are 
dissatisfied  with  an  initial 
determination,  you  may  ask  us  to 
reconsider  it.  Generally,  you  must 
request  a  reconsideration  before  you 
may  request  a  hearing. 

(3)  Hearing.  If  you  are  dissatisfied 
with  the  reconsideration  determination, 
you  may  request  a  hearing  before  an 
administrative  law  judge. 

(4)  Appeals  Council  review.  If  you  are 
dissatisfied  with  the  decision  of  die 
administrative  law  judge,  you  may 
request  that  the  Appeals  Council  review 
the  decision. 

(5)  Federal  court  review.  When  you 
have  completed  the  steps  of  the 
administrative  review  process  listed  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  we  will  have  made  our  final 
decision.  If  you  are  dissatisfied  with  our 
final  decision,  you  may  request  judicial 
review  by  filing  an  action  in  a  Federal 
district  court 

(б)  Expedited  appeals  process.  At 
some  time  after  your  initial 
determination  has  been  reviewed,  if  you 
have  no  dispute  with  our  findings  of  fact 
and  our  application  and  interpretation  of 
the  controlling  laws,  but  you  believe 
that  a  part  of  the  law  is  unconstitutional, 
you  may  use  the  expedited  appeals 
process.  This  process  permits  you  to  go 
directly  to  a  Federal  district  court  so 
that  the  constitutional  issue  may  be 
resolved. 

(b)  Nature  of  the  administrative 
review  process.  In  making  a 
determination  or  decision  in  your  case, 
we  conduct  the  administrative  review 
process  in  an  informal,  nonadversary 
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manner.  In  each  step  of  the  review 
process,  you  may  present  any 
information  you  feel  is  helpful  to  your 
case.  We  will  consider  it  and  all  the 
information  in  our  records.  You  may 
present  the  information  yourself  or  have 
someone  represent  you,  including  an 
attorney.  If  you  are  dissatisfied  with  our 
decision  in  the  review  process,  but  do 
not  take  the  next  step  within  the  stated 
time  period,  you  will  lose  your  right  to 
further  administrative  review  and  your 
right  to  judicial  review,  unless  you  can 
show  us  that  there  was  good  cause  for 
your  failure  to  make  a  timely  request  for 
review. 

§  404.901  Definitions. 

As  used  in  this  subpart: 

“Date  you  receive  notice**- means  5 
days  after  the  date  on  the  notice,  unless 
you  show  us  that  you  did  not  receive  it 
within  the  5-day  period. 

*'Decision**  means  the  decision  made 
by  an  administrative  law  judge  or  the 
Appeals  Council 

'*Determination**  means  the  initial 
determination  or  the  reconsidered 
determination. 

‘*Remand**  means  to  return  a  case  for 
further  review. 

'*Vacate**  means  to  set  aside  a 
previous  action. 

**Waive**  means  to  give  up  a  right 
knowingly  and  voluntarily. 

“We,**  **us,'*  or  “our**  refers  to  the 
Social  Security  Administration. 

•*You**  or  “your**  refers  to  any  person 
claiming  a  right  under  the  old  age, 
disability,  dependents*  or  survivors* 
benefits  program. 

§  404.902  Administrative  actions  that  are 
initial  determinations. 

Initial  determinations  are  the 
determinations  we  make  that  are  subject 
to  administrative  and  judicial  review. 
The  initial  determination  will  state  the 
important  facts  and  give  the  reasons  for 
our  conclusions.  In  the  old  age, 
disability,  dependents*  and  survivors* 
insurance  programs,  initial 
determinations  include,  but  are  not 
limited  to,  determinations  about — 

(a)  Your  entitlement  or  your 
continuing  entitlement  to  benefits; 

(b)  Your  reentitlement  to  benefits; 

(c)  The  amount  of  your  benefit; 

(d)  A  recomputation  of  your  benefit; 

(ej  A  reduction  in  your  disability 

benefits  because  you  also  receive 
benefits  under  a  workmen*s 
compensation  law; 

(f)  A  deduction  from  your  benefits  on 
account  of  work; 

(g)  A  deduction  from  your  disability 
benefits  because  you  refuse  to  accept 
rehabilitation  services; 

(h)  Termination  of  your  benefits; 


(i)  Penalty  deductions  imposed 
because  you  failed  to  report  certain 
events; 

(j)  Any  overpayment  or  underpayment 
of  your  benefits; 

(k)  Whether  an  overpayment  of 
benefits  must  be  repaid  to  us; 

(l)  How  an  underpayment  of  benefits 
due  a  deceased  person  will  be  paid; 

(m)  The  establishment  or  termination 
of  a  period  of  disability; 

(nj  A  revision  of  your  earnings  record; 

(oj  Whether  the  payment  of  your 
benefits  will  be  made,  on  your  behalf,  to 
a  representative  payee,  unless  you  are 
under  age  16  or  legally  incompetent;  and 

(р)  Who  will  act  as  your  payee  if  we 
determine  that  representative  payment 
will  be  made. 

§  4049.03  Administrative  actions  that  are 
not  initial  determinations. 

Administrative  actions  that  are  not 
initial  determinations  may  be  reviewed 
by  us,  but  they  are  not  subject  to  the 
administrative  review  process  provided 
by  this  subpart,  and  they  are  not  subject 
to  judicial  review.  These  actions 
include,  but  are  not  limited  to,  an 
action — 

(a)  Suspending  benefits  pending  an 
investigation  and  determination  of  any 
factual  issue  relating  to  a  deduction  on 
account  of  work; 

(b)  Suspending  benefits  pending  an 
investigation  to  determine  if  your 
disability  has  ceased; 

(с)  Denying  a  request  to  be  made  a 
representative  payee; 

(d)  Certifying  two  or  more  family 
members  for  joint  payment  of  benefits; 

(e)  Withholding  less  than  the  full 
amount  of  your  monthly  benefit  to 
recover  an  overpayment; 

(f)  Determining  die  fee  that  may  be 
charged  or  received  by  a  person  who 
has  represented  you  in  connection  with 
a  proceeding  before  us; 

(g)  Disqualifying  or  suspending  a 
person  from  acting  as  your 
representative  in  a  proceeding  before  us 
(See  §  404.1745); 

(h)  Compromising,  suspending  or 
terminating  collection  of  an 
overpayment  under  the  Federal  Claims 
Collection  Act; 

(i)  Extending  or  not  extending  the  time 
to  file  a  report  of  earnings; 

(j)  Denying  your  request  to  extend  the 
time  period  for  requesting  review  of  a 
determination  or  a  decision; 

(k)  Denying  your  request  to  use  the 
expedited  appeals  process; 

(l)  Denying  your  request  to  reopen  a 
determination  or  a  decision;  and 

(m)  Withholding  temporarily  benefits 
based  on  a  wage  eamer*s  estimate  of 
earnings  to  avoid  creating  an 
overpayment. 


§  404.904  Notice  Of  the  initial 
determination. 

We  shall  mail  a  written  notice  of  the 
initial  determination  to  you  at  your  last 
known  address.  The  reasons  for  the 
initial  determination  and  the  effect  of 
the  initial  determination  will  be  stated 
in  the  notice.  The  notice  also  informs 
you  of  the  right  to  a  reconsideration  or 
to  a  hearing.  We  will  not  mail  a  notice  if 
the  beneficiary*s  entitlement  to  benefits 
has  ended  because  of  his  or  her  death. 

§404.905  Effect  of  an  Initial 
determination. 

An  initial  determination  is  binding 
unless  you  request  a  reconsideration  or 
a  hearing,  as  appropriate,  within  the 
stated  time  period,  or  we  revise  the 
initial  determination. 

Reconsideration 

§  404.907  Reconsideration— general. 

Reconsideration  is  the  first  step  in  the 
administrative  review  process  that  we 
provide  if  you  are  dissatisfied  with  the 
initial  determination.  However,  if  the 
initial  determination  is  that  yoiur 
blindness  or  disability  has  ceased  due  to 
medical  rbasons,  and  you  have  a  right  to 
a  hearing  on  the  same  issue  in 
connection  with  a  claim  for 
supplemental  security  income  benefits, 
your  first  step  is  to  request  a  hearing 
right  after  the  initial  determination.  If 
you  are  dissatisfied  with  our 
reconsidered  determination,  you  may 
request  a  hearing. 

§  404.908  Parties  to  a  reconsideration. 

(a)  Who  may  request  a 
reconsideration.  If  you  are  dissatisfied 
with  the  initial  determination,  you  may 
request  that  we  reconsider  it.  In 
addition,  a  person  who  shows  in  writing 
that  his  or  her  rights  may  be  adversely 
affected  by  the  initial  determination 
may  request  a  reconsideration. 

(b)  Who  are  parties  to  a 
reconsideration.  After  a  request  for  the 
reconsideration,  you  and  any  person 
who  shows  in  writing  that  his  or  her 
rights  are  adversely  affected  by  the 
initial  determiiiation  will  be  parties  to 
the  reconsideration. 

§  404.909  How  to  request  reconsideration. 

(a)  We  shall  reconsider  an  initial 
determination  if  you  or  any  other  party 
to  the  reconsideration  files  a  written 
request — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  initial 
determination  (or  within  the  extended 
time  period  if  we  extend  the  time  as 
provided  in  paragraph  (b)  of  this 
section); 

(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
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Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry. 

(b)  Extension  of  time  to  request  a 
reconsideration.  If  you  want  a 
reconsideration  of  the  initial 
determination  but  do  not  request  one  in 
time,  you  may  ask  us  for  more  time  to 
request  a  reconsideration.  Your  request 
for  an  extension  of  time  must  be  in 
writing  and  must  give  the  reasons  why 
the  request  for  reconsideration  was  not 
filed  within  the  stated  time  period.  If 
you  show  us  that  you  had  good  cause  for 
missing  the  deadline,  we  will  extend  the 
time  period.  To  determine  whether  good 
cause  exists,  we  use  the  standards 
explained  in  §  404.911. 

§  404.9 1 1  Good  cause  for  missing  the 
deadiine  to  request  review. 

(a)  In  determining  whether  you  have 
shown  that  you  had  good  cause  for 
missing  a  deadline  to  request  review  we 
consider — 

(1)  What  circumstances  kept  you  from 
making  the  request  on  time; 

(2)  Whether  our  action  misled  you; 

(3)  Whether  you  did  not  understand 
the  requirements  of  the  Act  resulting 
from  amendments  to  the  Act,  other 
legislation,  or  court  decisions. 

(b)  Examples  of  circumstances  where 
good  cause  may  exist  include,  but  are 
not  limited  to,  the  following  situations: 

(1)  You  were  seriously  ill  and  were 
prevented  fi'om  contacting  us  in  person, 
in  writing,  or  through  a  friend,  relative, 
or  other  person. 

(2)  There  was  a  death  or  serious 
illness  in  your  immediate  family. 

(3)  Important  records  were  destroyed 
or  damaged  by  fire  or  other  accidental 
cause. 

(4)  You  were  trying  very  hard  to  find 
necessary  information  to  support  your 
claim  but  did  not  find  the  information 
within  the  stated  time  periods. 

(5)  You  asked  us  for  additional 
information  explaining  our  action  within 
the  time  limit,  and  within  60  days  of 
receiving  the  explanation  you  requested 
reconsideration  or  a  hearing,  or  within 
30  days  of  receiving  the  explanation  you 
requested  Appeal  Council  review  or 
filed  a  civil  suit. 

(6)  We  gave  you  incorrect  or 
incomplete  information  about  when  and 
how  to  request  administrative  review  or 
to  file  a  civil  suit. 

(7)  You  did  not  receive  notice  of  the 
determination  or  decision. 

(8)  You  sent  the  request  to  another 
Government  agency  in  good  faith  within 
the  time  limit  and  the  request  did  not 
reach  us  until  after  the  time  period  had 
expired. 

(9)  Unusual  or  unavoidable 
circumstances  exist  which  show  that 


you  could  not  have  known  of  the  need  to 
file  timely,  or  which  prevented  you  fi’om 
filing  timely. 

§  404.917  Notice  of  another  person’s 
request  for  reconsideration. 

If  any  other  person  files  a  request  for 
reconsideration  of  the  initial 
determination  in  your  case,  we  shall 
notify  you  at  your  last  known  address 
before  we  reconsider  the  initial 
determination.  We  shall  also  give  you 
an  opportunity  to  present  any  evidence 
you  think  helpful  to  the  reconsidered 
determination. 

§  404.918  Reconsidered  determination. 

After  you  or  another  person  requests 
a  reconsideration,  we  shall  review  the 
evidence  considered  in  making  the 
initial  determination  and  any  other 
evidence  we  receive.  We  shall  make  our 
determination  based  on  this  evidence. 

§  404.920  Effect  of  a  reconsidered 
determination. 

The  reconsidered  determination  is 
binding  unless — 

(a)  You  or  any  other  party  to  the 
reconsideration  requests  a  hearing 
within  the  stated  time  period  and  a 
decision  is  made; 

(b)  The  expedited  appeals  process  is 
used;  or 

(c)  The  reconsidered  determination  is 
revised. 

§  404.921  Notice  of  a  reconsidered 
determination. 

We  shall  mail  a  written  notice  of  the 
reconsidered  determination  to  the 
parties  at  their  last  known  address.  We 
shall  state  the  specific  reasons  for  the 
determination  and  tell  you  and  any 
other  parties  of  the  right  to  a  hearing.  If 
it  is  appropriate,  we  will  also  tell  you 
and  any  other  parties  how  to  use  the 
expedited  appeals  process. 

Expedited  Appeals  Process 

§  404.923  Expedited  appeals  process- 
general. 

By  using  the  expedited  appeals 
process  you  may  go  directly  to  a  Federal 
district  court  without  first  completing 
the  administrative  review  process  that  is 
generally  required  before  the  court  will 
hear  your  case. 

§  404.924  When  the  expedited  appeals 
process  may  be  used. 

You  may  use  the  expedited  appeals 
process  if  all  of  the  following 
requirements  are  met: 

(a]  We  have  made  an  initial  and  a 
reconsidered  determination;  an 
administrative  law  judge  has  made  a 
hearing  decision;  or  Appeals  Council 
review  has  been  requested,  but  a  final 
decision  has  not  been  issued. 


(b)  You  are  a  party  to  the 
reconsidered  determination  or  the 
hearing  decision. 

(c)  You  have  submitted  a  written 
request  for  the  expedited  appeals 
process. 

(d)  You  have  claimed,  and  we  agree, 
that  the  only  factor  preventing  a 
favorable  determination  or  decision  is  a 
provision  in  the  law  that  you  believe  is 
imconstitutional. 

(e)  If  you  are  not  the  only  party,  all 
parties  to  the  determination  or  decision 
agree  to  request  the  expedited  appeals 
process. 

§  404.925  How  to  request  expedited 
appeals  process. 

(a)  Time  of  filing  request.  You  may 
request  the  expedited  appeals  process— 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  reconsidered 
determination  (or  within  the  extended 
time  period  if  we  extend  the  time  as 
provided  in  paragraph  (c)  of  this 
section); 

(2)  At  any  time  after  you  have  filed  a 
timely  request  for  a  hearing  but  before 
you  receive  notice  of  the  administrative 
law  judge’s  decision; 

(3)  Within  60  days  after  the  date  you 
receive  a  notice  of  the  administrative 
law  judge’s  decision  or  dismissal  (or 
within  the  extended  time  period  if  we 
extend  the  time  as  provided  in 
paragraph  (c)  of  this  section);  or 

(4)  At  any  time  after  you  have  filed  a 
timely  request  for  Appeals  Coimcil 
review,  but  before  you  receive  notice  of 
the  Appeals  Council's  action. 

(b)  Place  of  filing  request.  You  may 
file  a  written  request  for  the  expedited 
appeals  process  at  one  of  our  offices,  the 
Veterans  Administration  Regional 
Office  in  the  Philippines,  or  an  office  of 
the  Railroad  Retirement  Board  if  you 
have  10  or  more  years  of  service  in  the 
railroad  industry. 

(c)  Extension  of  time  to  request 
expedited  appeals  process. 

If  you  want  to  use  the  expedited 
appeals  process  but  do  not  request  it 
within  the  stated  time  period,  you  may 
ask  for  more  time  to  submit  your 
request.  Your  request  for  an  extension  of 
time  must  be  in  writing  and  must  give 
the  reasons  why  the  request  for  the 
expedited  appeals  process  was  not  filed 
within  the  stated  time  period.  If  you 
show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  §  404.911. 

§  404.926  Agreement  In  expedited  appeals 
process. 

If  you  meet  all  the  requirements 
necessary  for  the  use  of  the  expedited 
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appeals  process,  our  authorized 
representative  shall  prepare  an 
agreement.  The  agreement  must  be 
signed  by  you,  by  every  other  party  to 
the  determination  or  decision  and  by  our 
authorized  representative  The 
agreement  must  provide  that — 

(a)  The  facts  in  your  claim  are  not  in 
dispute; 

(b)  The  sole  issue  in  dispute  is 
whether  a  provision  of  the  Act  that 
applies  to  your  case  is  unconstitutional; 

(c)  Except  for  your  belief  that  a 
provision  of  the  Act  is  unconstitutional, 
you  agree  with  our  interpretation  of  the 
law; 

(d)  If  the  provision  of  the  Act  that  you 
believe  is  unconstitutional  were  not 
applied  to  your  case,  your  claim  would 
be  allowed;  and 

(e)  Our  determination  or  the  decision 
is  fmal  for  the  purpose  of  seeking 
judicial  review. 

§  404.927  Effect  of  expedited  appeals 
process  agreement 

After  an  expedited  appeals  process 
agreement  is  signed,  you  will  not  need 
to  complete  the  remaining  steps  of  the 
administrative  review  process.  Instead, 
you  may  file  an  action  in  a  Federal 
district  court  within  60  days  after  the 
date  the  agreement  is  signed  by  our 
authorized  representative 

§  404.928  Expedited  appeals  process 
request  that  does  not  result  in  agreement 

If  you  do  not  meet  all  of  the 
requirements  necessary  to  use  the 
expedited  appeals  process  shall  tell 

you  that  your  request  to  us.  »ii8  process 
is  denied  and  that  your  r*-  -  si  will  be 

considered  as  a  request  t<>  >earing  or 
Appeals  Council  review  spver  is 

appropriate. 

Hearings 

S  404.929  Hearing— geof.  ■* 

If  you  are  dissatisfied  e  of  the 

determinations  or  de(:i>-<.  ->8  in 

§  404.930  you  ma  y  req  u  e-  ■  "ing. 

The  Associate  Commisv. 

Hearings  and  Appeals  ;>•  '  ner 

delegate,  shall  appoint  ar  r.igtrative 

law  judge  to  conduct  the  i  ,!  if 
circumstances  warra  n  i ,  •  *  -ci  a  te 

Commissioner,  or  his  oi  >  <ate. 

may  assign  your  case  to  .. 
administrative  law  jude^  nearing 

you  may  appear  in  persoi  ni*  new 
evidence,  examine  the  ev  jsed  in 

making  the  determination  ision 

under  review,  andpresen-  om.;  '.question 
witnesses.  The  administretiv/e  law  judge 
who  conducts  the  heanng  ninv  ask  you 
questions.  He  or  she  shall  i.<ihue  a 
decision  based  on  the  hearing  record.  If 
you  waive  your  right  to  at  the 

hearing,  the  administrative  law  ludge 


will  make  a  decision  based  on  the 
evidence  that  is  in  the  file  and  any  new 
evidence  that  may  have  been  submitted 
for  consideration. 

§  404.930  Availability  of  a  hearing. 

(a)  You  may  request  a  hearing  if  we 
have  made — 

(1)  A  reconsidered  determination; 

(2)  A  revised  determination  of  an 
initial  or  reconsidered  determination; 

(3)  An  initial  determination  that  your 
blindness  or  disability  has  ceased  due  to 
medical  reasons,  and  you  have  a  right  to 
a  hearing  on  the  same  issue  in 
connection  with  a  claim  for 
supplemental  security  income  benefits; 
or 

(4)  A  revised  decision  based  on 
evidence  not  included  in  the  record  on 
which  the  prior  decision  was  based. 

(b)  We  will  hold  a  hearing  only  if  you 
or  Euiother  party  to  the  hearing  file  a 
written  request  for  a  hearing. 

§  404.932  Parties  to  a  hearing. 

(a)  Who  may  request  a  hearing.  You 
may  request  a  hearing  if  a  hearing  is 
available  under  §  404.930.  In  addition,  a 
person  who  shows  in  writing  that  his  or 
her  rights  may  be  adversely  affected  by 
the  decision  may  request  a  hearing. 

(b)  Who  are  parties  to  a  hearing. 

After  a  request  for  a  hearing  is  made, 
you,  the  other  parties  to  the  initial, 
reconsidered,  or  revised  determination, 
and  any  other  person  who  shows  in 
writing  that  his  or  her  rights  may  be 
adversely  affected  by  the  hearing,  are 
parties  to  the  hearing.  In  addition,  any 
other  person  may  be  made  a  party  to  the 
hearing  if  his  or  her  rights  may  be 
adversely  affected  by  the  decision,  and 
the  administrative  law  judge  notiHes  the 
person  to  appear  at  the  hearing  or  to 
present  evidence  supporting  his  or  her 
interest. 

§  404.933  How  to  request  a  hearing. 

(a)  Written  request.  You  may  request 
a  hearing  by  filing  a  written  request. 

You  should  include  in  your  request — 

(1)  The  name  and  social  security 
number  of  the  wage  earner; 

(2)  The  reasons  you  disagree  with  the 
previous  determination  or  decision. 

(3)  A  statement  of  additional  evideni  e 
to  be  submitted  and  the  date  you  will 
submit  it;  and 

(4)  The  name  and  address  of  any 
designated  representative. 

(b)  When  and  where  to  file.  The 
request  must  be  filed — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  previous 
determination  or  decision  (or  within  the 
extended  time  period  if  we  extend  the 
time  as  provided  in  paragraph  (c)  of  this 
section); 


(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  for  persons  having  10 
or  more  years  of  service  in  the  railroad 
industry. 

(c)  Extension  of  time  to  request  a 
hearing.  If  you  have  a  right  to  a  hearing 
but  do  not  request  one  in  time,  you  may 
ask  for  more  time  to  make  your  request. 
The  request  for  an  extension  of  time 
must  be  in  writing  and  it  must  give  the 
reasons  why  the  request  for  a  hearing 
was  not  filed  within  the  stated  time 
period.  You  may  ffle  your  request  for  an 
extension  of  time  at  one  of  our  offices.  If 
you  show  that  you  had  good  cause  for 
ihissing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  §  404.911. 

§  404.935  Submitting  evidence  before  a 
hearing. 

If  possible,  the  evidence  or  a  summary 
of  evidence  you  wish  to  have  considered 
at  the  hearing  should  be  submitted  to 
the  administrative  law  judge  with  the 
request  for  hearing  or  within  10  days 
after  filing  the  request.  Each  party  shall 
make  every  effort  to  be  sure  that  all 
material  evidence  is  received  by  the 
administrative  law  judge  or  is  available 
at  the  time  and  place  set  for  the  hearing. 

§  404.936  Time  and  place  for  a  hearing. 

(a)  The  administrative  law  judge  sets 
the  time  and  place  for  the  hearing.  He  or 
she  may  change  the  time  and  place,  if  it 
is  necessary.  After  sending  the  parties 
reasonable  notice  of  the  proposed 
action,  the  administrative  law  judge  may 
adjourn  or  postpone  the  hearing  or 
reopen  it  to  receive  additional  evidence 
any  time  before  he  or  she  notiffes  the 
parties  of  a  hearing  decision.  Hearings 
are  held  in  the  50  States,  the  District  of 
Columbia,  American  Samoa,  Guam,  the 
Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico  and  the 
Virgin  Islands. 

(b)  If  you  object  to  the  time  or  place  of 
the  hearing,  you  must  notify  the 
administrative  law  judge  in  writing  at 
the  earliest  possible  opportunity  before 
the  time  set  for  the  hearing.  You  must 
state  the  reasons  for  your  objection  and 
the  time  or  place  you  want  the  hearing 
to  be  held.  The  administrative  law  judge 
may  change  the  time  or  place  for  the 
hearing  if  you  show  good  cause  for  the 
change. 

§  404.938  Notice  of  a  hearing. 

After  the  administrative  law  judge 
sets  the  time  and  place  for  the  hearing, 
notice  of  the  hearing  will  be  mailed  to 
the  parties  at  their  last  known  address 
or  given  by  personal  service,  unless  you 
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have  indicated  in  writing  that  you  do  not 
wish  to  receive  this  notice.  The  notice 
will  be  mailed  or  served  at  least  10  days 
before  the  hearing.  It  will  contain  a 
statement  of  the  specific  issues  to  be 
decided  and  tell  you  that  you  may 
designate  a  person  to  represent  you 
during  the  proceedings. 

§  404.939  Objections  to  the  issues. 

If  you  object  to  the  issues  to  be 
decided  upon  at  the  hearing,  you  must 
notify  the  administrative  law  judge  in 
writing  at  the  earliest  possible 
opportunity  before  the  time  set  for  the 
hearing.  You  must  state  the  reasons  for 
your  objections.  The  administrative  law 
judge  shall  make  a  decision  on  your 
objections  either  in  writing  or  at  the 
hearing. 

§  404.940  Disqualification  of  the 
administrative  law  Judge. 

An  administrative  law  judge  shall  not 
conduct  a  hearing  if  he  or  she  is 
prejudiced  or  partial  with  respect  to  any 
party  or  has  any  interest  in  the  matter 
pending  for  decision.  If  you  object  to  the 
administrative  law  judge  who  will 
conduct  the  hearing,  you  must  notify  the 
administrative  law  judge  at  your  earliest 
opportunity.  The  administrative  law 
judge  shall  consider  youir  objections  and 
shall  decide  whether  to  proceed  with  the 
hearing  or  withdraw.  If  he  or  she 
withdraws,  the  Associate  Commissioner 
for  Hearings  and  Appeals,  or  his  or  her 
delegate,  will  appoint  another 
administrative  law  judge  to  conduct  the 
hearing.  If  the  administrative  law  judge 
does  not  withdraw,  you  may,  after  the 
hearing,  present  your  objections  to  the 
Appeals  Council  as  reasons  why  the 
hearing  decision  should  be  revised  or  a 
new  hearing  held  before  another 
administrative  law  judge. 

§  404.941  Prehearing  case  review. 

(a)  General.  After  a  hearing  is 
requested  but  before  it  is  held,  we  may, 
for  the  purposes  of  a  prehearing  case 
review,  forward  the  case  to  the 
component  of  our  office  (including  a 
State  agency]  that  issued  the 
determination  being  reviewed.  That 
component  will  decide  whether  the 
determination  may  be  revised.  A  revised 
determination  may  be  wholly  or 
partially  favorable  to  you.  A  prehearing 
case  review  will  not  delay  the 
scheduling  of  a  hearing  unless  you  agree 
to  continue  the  review  and  delay  the 
hearing.  If  the  prehearing  case  review  is 
not  completed  before  the  date  of  the 
hearing,  the  case  will  be  sent  to  the 
administrative  law  judge  unless  a 
favorable  revised  determination  is  in 
process  or  you  and  the  other  parties  to 


the  hearing  agree  in  writing  to  delay  the 
hearing  until  the  review  is  completed. 

(b)  When  a  prehearing  case  review 
may  be  canducted.  We  may  conduct  a 
prehearing  case  review  if — 

(1)  Additional  evidence  is  submitted: 

(2)  There  is  an  indication  that 
additional  evidence  is  available; 

(3)  There  is  a  change  in  the  law  or 
regulation;  or 

(4)  There  is  an  error  in  the  file  or  some 
other  indication  that  the  prior 
determination  may  be  revised. 

(c)  Notice  of  a  prehearing  revised 
determination.  If  we  revise  the 
deterniination  in  a  prehearing  case 
review,  we  shall  mail  written  notice  of 
the  revised  determination  to  all  parties 
at  their  last  known  address.  We  shall 
state  the  basis  for  the  revised 
determination  and  advise  all  parties  of 
their  right  to  request  a  hearing  on  the 
revised  determination  within  60  days 
after  the  date  or  receiving  this  notice. 

(d)  Revised  determination  wholly 
favorable.  If  the  revised  determination 
is  wholly  favorable  to  you,  we  shall  tell 
you  in  the  notice  that  the  administrative 
law  judge  will  dismiss  the  hearing 
request  unless  a  party  requests  that  the 
hearing  proceed.  A  request  to  continue 
must  be  made  in  writing  within  30  days 
after  the  date  the  notice  of  the  revised 
determination  is  mailed. 

(e)  Revised  determination  partially 
favorable.  If  the  revised  determination 
is  partially  favorable  to  you,  we  shall 
tell  you  in  the  notice  what  was  not 
favorable.  We  shall  also  tell  you  that  the 
hearing  you  requested  will  be  held 
imless  you,  the  parties  to  the  revised 
determination  and  the  parties  to  the 
hearing  tell  us  that  all  parties  agree  to 
dismiss  the  hearing  request. 

Hearing  Procedures 

§  404.944  Hearing  procedures— general. 

A  hearing  is  open  to  the  parties  and  to 
other  persons  the  administrative  law 
judge  considers  necessary  and  proper. 
At  ^e  hearing,  the  administrative  law 
judge  looks  fully  into  the  issues, 
questions  you  and  the  other  witnesses, 
and  accepts  as  evidence  any  documents 
that  are  material  to  the  issues.  The 
administrative  law  judge  may  stop  the 
hearing  temporarily  and  continue  it  at  a 
later  date  if  he  or  she  believes  that  there 
is  material  evidence  missing  at  the 
hearing.  The  administrative  law  judge 
may  also  reopen  the  hearing  at  any  time 
before  he  or  she  mails  a  notice  of  the 
decision  in  order  to  receive  new  and 
material  evidence.  The  administrative 
law  judge  may  decide  when  the 
evidence  will  be  presented  and  when 
the  issues  will  be  discussed. 


§  404.946  Issues  before  the  administrative 
law  Judge. 

(a)  General.  The  issues  before  the 
administrative  law  judge  include  all  the 
issues  brought  out  in  the  initial, 
re'tonsidered  or  revised  determination 
that  were  not  decided  entirely  in  your 
favor.  However,  if  evidence  presented 
before  or  during  the  hearing  causes  the 
administrative  law  judge  to  question  a 
fully  favorable  determination,  he  or  she 
will  notify  you  and  will  consider  it  an 
issue  at  the  hearing. 

(b)  New  issues. —  (1)  General.  The 
administrative  law  judge  may  consider  a 
new  issue  at  the  hearing  if  he  or  she 
notifies  you  and  all  the  parties  about  the 
new  issue  any  time  after  receiving  the 
hearing  request  and  before  mailing 
notice  of  the  hearing  decision.  The 
administrative  law  judge  or  any  party 
may  raise  a  new  issue;  an  issue  may  be 
raised  even  though  it  arose  after  the 
request  for  a  hearing  and  even  though  it 
has  not  been  considered  in  an  initial  or 
reconsidered  determination.  However,  it 
may  not  be  raised  if  it  involves  a  claim 
that  is  within  the  jurisdiction  of  a  State 
agency  under  a  Federal-State  agreement 
concerning  the  determination  of 
disability. 

(2)  Notice  of  a  new  issue.  The 
administrative  law  judge  shall  notify 
you  and  any  other  party  if  he  or  she  will 
consider  any  new  issue.  Notice  of  the 
time  and  place  of  the  hearing  on  any 
new  issues  will  be  given  in  &e  manner 
described  in  §  404.938,  unless  you  have 
indicated  in  writing  that  you  do  not  wish 
to  receive  the  notice. 

§  404.948  Deciding  a  case  without  an  oral 
hearing. 

(a)  Decision  wholly  favorable.  If  the 
evidence  in  the  hearing  record  supports 
a  finding  in  favor  of  you  and  all  the 
parties  on  every  issue,  the 
administrative  law  judge  may  issue  a 
hearing  decision  without  holding  an  oral 
hearing.  However,  the  notice  of  the 
decision  will  inform  you  that  you  have 
the  right  to  an  oral  hearing  and  that  you 
have  a  right  to  examine  the  evidence  on 
which  the  decision  is  based. 

(b)  Parties  do  not  wish  to  appear.  (1) 
The  administrative  law  judge  may 
decide  a  case  on  the  record  and  not 
conduct  an  oral  hearing  if — 

(1)  You  and  all  the  parties  indicate  in 
writing  that  you  do  not  wish  to  appear 
before  the  administrative  law  judge  at 
an  oral  hearing;  or 

(ii)  You  live  outside  the  United  States 
and  you  do  not  inform  us  that  you  want 
to  appear  and  there  are  no  other  parties 
who  wish  to  appear. 

(2)  When  an  oral  hearing  is  not  held, 
the  administrative  law  judge  shall  make 
a  record  of  the  material  evidence.  The 
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record  will  include  the  applications, 
written  statements,  certificates,  reports, 
affidavits,  and  other  documents  that 
were  used  in  making  the  determination 
under  review  and  any  additional 
evidence  you  or  any  other  party  to  the 
hearing  present  in  writing.  The  decision 
of  the  administrative  law  fudge  must  be 
based  on  this  record. 

(c)  Case  remanded  for  a  revised 
determination.  (1)  The  administrative 
law  judge  may  remand  a  case  to  the 
appropriate  component  of  our  office  for 
a  revised  detem^ation  if  there  is 
reason  to  believe  that  the  revised 
determination  would  be  fully  favorable 
to  you.  This  could  happen  if  the 
administrative  law  jud^  receives  new 
and  material  evidence  or  if  there  is  a 
change  in  the  law  that  permits  the 
favorable  determination. 

(2)  Unless  you  request  the  remand,  the 
administrative  law  judge  shall  notify 
you  that  your  case  has  been  remanded 
and  tell  you  that  if  you  object,  you  must 
notify  him  or  her  of  your  objections 
withhi  10  days  of  the  date  the  case  is 
remanded  or  we  will  assume  that  you 
agree  to  the  remand.  If  you  object  to  the 
remand,  the  administrative  law  judge 
will  consider  the  objection  and  rule  on  it 
in  writing. 

S  404.949  Presenting  written  statements 
and  orai  arguments. 

You  or  a  person  you  designate  to  act 
as  your  representative  may  appear 
before  the  administrative  law  judge  to 
state  your  case,  to  present  a  written 
summary  of  your  case,  or  to  enter 
written  statements  about  the  facts  and 
law  material  to  your  case  in  the  record. 
A  copy  of  your  written  statements 
should  be  filed  for  each  party. 

S  404.950  Presenting  evidence  at  a 
hearing. 

(a)  The  right  to  appear  and  present 
evidence.  Any  party  to  a  hearing  has  the 
right  to  appear  before  the  administrative 
law  judge,  either  personally  or  by  means 
of  a  designated  representative,  to 
present  evidence  and  to  state  his  or  her 
position. 

(b)  Waiver  of  the  right  to  appear.' You 
may  send  the  administrative  law  judge  a 
waiver  or  a  written  statement  indicating 
that  you  do  not  wish  to  appear  at  the 
hearing.  You  may  withdraw  this  waiver 
any  time  before  a  notice  of  the  hearing 
decision  is  mailed  to  you.  Even  if  all  of 
the  parties  waive  their  right  to  appear  at 
a  hearing,  the  administrative  law  judge 
may  notify  them  of  a  time  and  a  place 
for  an  oral  hearing,  if  he  or  she  believes 
that  a  personal  appearance  and 
testimony  by  you  or  any  other  party  is 
necessary  to  decide  the  case. 


(c)  What  evidence  is  admissible  at  a 
hearing.  The  administrative  law  judge 
may  receive  evidence  at  the  hearing 
even  though  the  evidence  would  not  be 
admissible  in  court  imder  the  rules  of 
evidence  used  by  the  court. 

(d)  Subpoenas.  (1)  When  it  is 
reasonably  necessary  for  the  full 
presentation  of  a  case,  aq  administrative 
law  judge  or  a  member  of  the  Appeals 
Council  may.  on  his  or  her  own  initiative 
or  at  the  request  of  a  party,  issue 
subpoenas  for  the  appearance  and 
testimony  of  witnesses  and  for  the 
production  of  books,  records, 
correspondence,  papers,  or  other 
documents  that  are  material  to  an  issue 
at  the  hearing. 

(2)  Parties  to  a  hearing  who  wish  to 
subpoena  documents  or  witnesses  must 
file  a  written  request  for  the  issuance  of 
a  subpoena  with  the  administrative  law 
judge  or  at  one  of  our  offices  at  least  5 
days  before  the  hearing  date.  The 
written  request  must  give  the  names  of 
the  witnesses  or  dociunents  to  be 
produced;  describe  the  address  or 
location  of  the  witnesses  or  documents 
with  sufficient  detail  to  find  them;  state 
the  important  facts  that  the  witness  or 
document  is  expected  to  prove;  and 
indicate  why  these  facts  could  not  be 
proven  without  issuing  a  subpoena. 

(3)  We  will  pay  the  cost  of  issuing  the 
subpoena. 

(4)  We  will  pay  subpoenaed  witnesses 
the  same  fees  and  mileage  they  would 
receive  if  they  had  been  subpoenaed  by 
a  Federal  district  court. 

(e)  Witnesses  at  a  hearing.  Witnesses 
may  appear  at  a  hearing.  They  shall 
testify  under  oath  or  affirmation,  unless 
the  administrative  law  judge  finds  an 
important  reason  to  excuse  them  firom 
taking  an  oath  or  affirmation.  The 
administrative  law  judge  may  ask  the 
witnesses  any  questions  material  to  the 
issues  and  shall  allow  the  parties  or 
their  designated  representatives  to  do 
so. 

(f)  Collateral  estoppel— issues 
previously  decided.  An  issue  at  your 
hearing  may  be  a  fact  that  has  already 
been  decided  in  one  of  our  previous 
determinations  or  decisions  in  a  claim 
involving  the  same  parties,  but  arising 
under  a  different  title  of  the  Act  or  under 
the  Federal  Coal  Mine  Health  and 
Safety  Act  If  this  happens,  the 
administrative  law  ju^e  will  not 
consider  the  issue  again,  but  will  accept 
the  factual  finding  made  in  the  previous 
determination  or  decision  unless  there 
are  reasons  to  believe  that  it  was  wrong. 

§  404.951  When  a  record  of  a  hearing  la 
made. 

The  administrative  law  judge  shall 
make  a  complete  record  of  the  hearing 


proceedings.  The  record  will  be 
prepared  as  a  typed  copy  of  the 
proceedings  if — 

(a)  The  case  is  sent  to  the  Appeals 
Council  without  a  decision  or  with  a 
recommended  decision  by  the 
administrative  law  jud^e; 

(b)  You  seek  judicial  review  of  your 
case  by  filing  an  action  in  a  Federal 
district  court  within  the  stated  time 
period,  unless  we  request  the  court  to 
remand  the  case:  or 

(c)  An  administrative  law  judge  or  the 
Appeals  Council  asks  for  a  written 
record  of  the  proceedings. 

§  404.952  ConsoNdated  hearhigs. 

(a)  General.  (1)  A  consolidated 
hearing  may  be  held  if — 

(1)  You  have  requested  a  hearing  to 
decide  your  benefit  rights  under  title  II 
of  the  Act  and  you  have  also  requested 
a  hearing  to  decide  your  rights  under 
another  law  we  administer;  and 

(ii)  One  or  more  of  the  issues  to  be 
considered  at  the  hearing  you  requested 
are  the  same  issues  that  are  involved  in 
another  claim  you  have  pending  before 
us. 

(2)  If  the  administrative  law  judge 
decides  to  hold  the  hearing  on  both 
claims,  he  or  she  decides  both  claims, 
even  if  we  have  not  yet  made  an  initial 
or  reconsidered  determination  on  the 
other  claim. 

(b)  Record,  evidence,  and  decision. 
There  will  be  a  single  record  at  a 
consolidated  hearing.  This  means  that 
the  evidence  introduced  in  one  case 
becomes  evidence  in  the  otherfs).  Hie 
administrative  law  judge  may  make 
either  a  separate  or  consolidated 
decision. 

§  404.953  The  administrative  law  judge’s 
decision. 

(a)  General.  The  administrative  law 
judge  shall  issue  a  written  decision  that 
gives  the  findings  of  fact  and  the 
reasons  for  the  decision.  The  decision 
must  be  based  on  evidence  offered  at 
the  hearing  or  otherwise  included  in  the 
record.  The  administrative  law  judge 
shall  mail  a  copy  of  the  decision  to  all 
the  parties  at  their  last  known  address. 
The  Appeals  Council  may  also  receive  a 
copy  of  the  decision. 

(b)  Recommended  decision.  Although 
an  administrative  law  judge  will  usually 
make  an  initial  decision,  where 
appropriate  he  or  she  may  send  the  case 
to  the  Appeals  Council  with  a 
recommended  decision.  Also,  if  a 
Federal  district  court  remands  a  case  to 
the  Appeals  Council,  and  the  Appeals 
Council  remands  the  case  to  an 
administrative  law  judge  the  case  must 
be  returned  to  the  Appeals  Council  with 
a  recommended  decision.  The 
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administrative  law  judge  shall  mail  a 
copy  of  the  recommended  decision  to 
the  parties  at  their  last  known  address 
and  send  the  recommended  decision  to 
the  Appeals  Council. 

§  404.955  The  effect  of  the  administrative 
law  Judge’s  decision. 

The  decision  of  the  administrative  law 
judge  is  binding  on  all  parties  to  the 
hearing  unless — 

(a)  You  or  another  party  request  a 
review  of  the  decision  by  the  Appeals 
Council  within  the  stated  time  period, 
and  the  Appeals  Council  reviews  your 
case; 

(b)  You  or  another  party  requests  a 
review  of  the  decision  by  the  Appeals 
Council  within  the  stated  time  period, 
the  Appeals  Council  denies  your  request 
for  review,  and  you  seek  judicial  review 
of  your  case  by  filing  an  action  in  a 
Federal  district  court; 

(c)  The  decision  is  revised  by  an 
administrative  law  judge  or  the  Appeals 
Council  under  the  procedures  explained 
in  §  404.987; 

(d)  The  expedited  appeals  process  is 
used;  or 

(e)  The  decision  is  a  recommended 
decision  directed  to  the  Appeals 
Council. 

§  404.956  Removal  of  hearing  request  to 
the  Appeals  Council. 

If  you  have  requested  a  hearing  and 
the  request  is  pending  before  an 
administrative  law  judge,  the  Appeals 
Council  may  assume  responsibility  for 
holding  a  hearing  by  requesting  that  the 
administrative  law  judge  send  the 
hearing  request  to  it.  If  the  Appeals 
Council  holds  a  hearing,  it  shall  conduct 
the  hearing  according  to  the  rules  for 
hearings  before  an  administrative  law 
judge.  Notice  shall  be  mailed  to  all 
parties  at  their  last  known  address 
telling  them  that  the  Appeals  Council 
has  assumed  responsibility  for  the  case. 

§  404.957  Dismissal  of  a  request  for  a 
hearing. 

An  administrative  law  judge  may 
dismiss  a  request  for  a  hearing  under 
any  of  the  following  conditions: 

(a)  At  any  time  before  notice  of  the 
hearing  decision  is  mailed,  you  or  the 
party  or  parties  that  requested  the 
hearing  ask  to  withdraw  the  request. 
This  request  may  be  submitted  in 
writing  to  the  administrative  law  judge 
or  made  orally  at  the  hearing. 

(b)  Neither  you  nor  the  person  you 
designate  to  act  as  your  representative 
appears  at  the  time  and  place  set  for  the 
hearing  and — 

(1)  Before  the  time  set  for  the  hearing 
you  did  not  give  the  administrative  law 
judge  a  good  reason  why  you  or  your 
representative  could  not  appear,  or 


(2)  Within  10  days  after  the 
administrative  law  judge  mails  you  a 
notice  asking  why  you  did  not  appear, 
you  do  not  give  a  good  reason  for  the 
failure  to  appear. 

(c)  The  administrative  law  judge 
decides  that  there  is  cause  to  dismiss  a 
hearing  request  entirely  or  to  refuse  to 
consider  any  one  or  more  of  the  issues 
because — 

(1)  The  doctrine  of  res  judicata 
applies  In  that  we  have  made  a  previous 
determination  or  decision  under  this 
subpart  about  your  rights  on  the  same 
facts  and  on  the  same  issue  or  issues, 
and  this  previous  determination  or 
decision  has  become  final  by  either 
administrative  or  judicial  action; 

(2)  The  person  requesting  a  hearing 
has  no  right  to  it  under  §  404.930; 

(3)  You  did  not  request  a  hearing 
within  the  stated  time  period  and  we 
have  not  extended  the  time  for 
requesting  a  hearing  under  S  404.933(c); 
or 

(4)  You  die,  there  are  no  other  parties, 
and  we  have  no  information  to  show 
that  another  person  may  be  adversely 
affected  by  the  determination  that  was 
to  be  reviewed  at  the  hearing.  However, 
dismissal  of  the  hearing  request  will  be 
vacated  if,  within  60  days  after  the  date 
of  the  dismissal,  another  person  submits 
a  written  request  for  a  hearing  on  the 
claim  and  shows  that  he  or  she  may  be 
adversely  affected  by  the  determination 
that  was  to  be  reviewed  at  the  hearing. 

§  404.958  Notice  of  dismissal  of  a  hearing 
request 

We  shall  mail  a  written  notice  of  the 
dismissal  of  the  hearing  request  to  all 
parties  at  their  last  known  address.  The 
notice  will  state  that  there  is  a  right  to 
request  that  the  Appeals  Council  vacate 
the  dismissal  action. 

§  404.959  Effect  of  dismissal  of  a  hearing 
request 

The  dismissal  of  a  request  for  a 
hearing  is  binding,  unless  it  is  vacated 
by  an  administrative  law  judge  or  the 
Appeals  Council. 

§  404.960  Vacating  a  dismissal  of  a 
hearing  request 

An  administrative  law  judge  or  the 
Appeals  Council  may  vacate  any 
dismissal  of  a  hearing  request  if,  within 
60  days  after  the  date  yon  receive  the 
dismissal  notice,  you  request  that  the 
dismissal  be  vacated  and  show  good 
cause  why  the  hearing  request  should 
not  have  been  dismissed.  The  Appeals 
Council  itself  may  decide  within  60  days 
after  the  notice  of  dismissal  is  mailed  to 
vacate  the  dismissal.  The  Appeals 
Coimcil  shall  advise  you  in  writing  of 
any  action  it  takes. 
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S  404.961  Prehearing  and  posthearing 
conferencea. 

The  administrative  law  judge  may 
decide  on  his  or  her  own,  or  at  the 
request  of  any  party  to  the  hearing,  to 
hold  a  prehearing  or  posthearing 
conference  to  facilitate  the  hearing  or 
the  hearing  decision.  The  administrative 
law  judge  shall  tell  the  parties  of  the 
time,  place  and  purpose  of  the 
conference  at  least  seven  days  before 
the  conference  date,  unless  the  parties 
have  indicated  in  writing  that  t^y  do 
not  ivish  to  receive  a  written  notice  of 
the  conference.  At  the  conference,  the 
administrative  law  judge  may  consider 
matters  in  addition  to  those  stated  in  the 
notice,  if  the  parties  consent  in  writing. 

A  record  of  the  conference  will  be  made. 
The  administrative  law  judge  shall  issue 
an  order  stating  all  agreements  and 
actions  resulting  from  the  conference.  If 
the  parties  do  not  object,  the  agreements 
and  actions  become  part  of  the  hearing 
record  and  are  binding  on  all  parties. 

Appeab  Council  Review 

§  404.967  Appeals  Council  review  general. 

If  you  or  any  other  party  is 
dissatisfied  with  the  hearing  decision  or 
with  the  dismissal  of  a  hearing  request, 
you  may  request  that  the  Appeals 
Council  review  that  action.  The  Appeals 
Council  may  deny  or  dismiss  the  request 
for  review,  or  it  may  grant  the  request 
and  either  issue  a  decision  or  remand 
the  case  to  an  administrative  law  judge. 
The  Appeals  Council  shall  notify  &e 
parties  at  their  last  known  address  of 
the  action  it  takes. 

§  404.968  How  to  request  Appeals  Council 
review. 

(a)  Time  and  place  to  request  Appeals 
Council  review.  You  may  request 
Appeals  Council  review  by  filing  a 
written  request.  Any  documents  or  other 
evidence  you  wish  to  have  considered 
by  the  Appeals  Council  should  be 
submitted  with  your  request  for  review. 
You  may  file  your  request — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  hearing  decision  or 
dismissal  (or  within  the  extended  time 
period  if  we  extend  the  time  as  provided 
in  paragraph  (b)  of  this  section); 

(2)  At  one  of  our  offices,  the  Veterans 
Administration  Regional  Office  in  the 
Philippines,  or  an  office  of  the  Railroad 
Retirement  Board  if  you  have  10  or  more 
years  of  service  in  the  railroad  industry. 

(b)  Extensicn  of  time  to  request 
review.  You  or  any  party  to  a  hearing 
decision  may  ask  that  the  time  for  filing 
a  request  for  the  review  be  extended. 
The  request  for  an  extension  of  time 
must  be  in  writing.  It  must  be  filed  with 
the  Appeals  Council,  and  it  must  give 
the  reasons  why  the  request  for  review 
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was  not  filed  within  die  stated  time 
period.  If  you  show  that  you  had  good 
cause  for  missing  the  deadline,  the  time 
period  will  be  extended.  To  determine 
whether  good  cause  exists,  we  use  the 
standards  explained  in  $  404.911. 

$  404.969  Appeals  Council  Initiates  review. 

Anytime  within  60  days  after  the  date 
of  a  hearing  decision  or  dismissal,  the 
Appeals  Council  itself  may  decide  to 
review  the  action  that  was  taken.  If  the 
Appeals  Council  does  review  the 
hearing  decision  or  dismissal,  notice  of 
the  action  will  be  mailed  to  all  parties  at 
their  last  known  address. 

§  404.970  Cases  the  Appeals  Council  wrili 
review. 

(a)  The  Appeals  Council  will  review  a 
case  if— 

(1)  There  appears  to  be  an  abuse  of 
discretion  by  the  administrative  law 
judge; 

(2)  There  is  an  error  of  law; 

(3)  The  action,  findings  or  conclusions 
of  the  administrative  law  judge  are  not 
supported  by  substantial  evidence;  or 

(4)  There  is  a  broad  policy  or 
procedural  issue  that  may  affect  the 
general  public  interest.  . 

(b)  If  new  and  material  evidence  is 
submitted  with  the  request  for  review, 
the  Appeals  Council  shall  evaluate  the 
entire  record.  It  will  then  review  the 
case  if  it  finds  that  the  administrative 
law  judge’s  action,  findings,  or 
conclusion  is  contrary  to  the  weight  of 
the  evidence  currently  in  the  record. 

i  404.971  Dismissal  by  Appeals  Council. 

The  Appeals  Council  will  dismiss  your 
request  for  review  if  you  did  not  file 
your  request  within  die  stated  period  of 
time  and  the  time  for  filing  has  not  been 
extended.  ’The  Appeals  Council  may 
also  dismiss  any  proceedings  before  it 
if— 

(a)  You  and  any  other  party  to  the 
proceedings  files  a  written  request  for 
dismissal;  or 

(b)  You  or  any  other  party  to  the 
proceedings  dies  and  the  record  clearly 
shows  that  dismissal  will  not  adversely 
affect  any  other  person  who  wishes  to 
continue  the  action. 

8  404.972  Effect  of  dismissal  of  request 
for  Appeals  Council  review. 

The  dismissal  of  a  request  for  Appeals 
Council  review  is  binding  and  not 
subject  to  further  review. 

8  404.973  Notice  of  Appeals  Council 
review. 

When  die  Appeals  Council  decides  to 
review  a  case,  it  shall  mail  a  notice  to 
all  parties  at  their  last  known  address 
stating  the  reasons  for  the  review  and 
the  issues  to  be  considered. 


8  404.974  Obtaining  evidence  from 
Appeals  Council. 

You  may  request  and  receive  copies 
or  a  statement  of  the  documents  or  other 
written  evidence  upon  which  the  hearing 
decision  or  dismissal  was  based  and  a 
copy  or  summary  of  the  transcript  of 
oral  evidence.  However,  you  will  be 
asked  to  pay  the  costs  of  providing  these 
copies  unless  there  is  a  good  reason  why 
you  should  not  pay. 

§  404.975  Filing  briefs  with  the  Appeals 
Council. 

Upon  request,  the  Appeals  Council 
shall  give  you  and  all  other  parties  a 
reasonable  opportunity  to  file  briefs  or 
other  written  statements  about  the  facts 
and  law  relevant  to  the  case.  A  copy  of 
each  brief  or  statement  should  be  filed 
for  each  party. 

8  404.976  Procedures  before  Appeals 
Council  on  review. 

(a)  Limitation  of  issues.  The  Appeals 
Council  may  limit  the  issues  it  considers 
if  it  notifies  you  and  the  other  parties  of 
the  issues  it  will  review. 

(b)  Evidence.  The  Appeals  Council 
will  consider  the  evidence  in  the  hearing 
record  and  any  additional  evidence  it 
believes  is  material  to  an  issue  being 
considered.  If  the  Appeals  Council 
decides  that  more  evidence  is  needed,  it 
may  remand  the  case  to  an 
administrative  law  judge  to  receive 
evidence  and  issue  a  new  decision. 
However,  if  the  Appeals  Council  decides 
that  it  can  obtain  the  information  more 
quickly,  it  may  do  so  unless  it  will 
adversely  afi^ect  your  rights. 

(c)  Oral  argument.  You  may  request  to 
appear  before  'he  Appeals  Council  to 
present  oral  argument  'The  Appeals 
Council  will  grant  your  request  if  it 
decides  that  your  case  raises  an 
important  question  of  law  or  policy  or 
that  oral  argument  would  help  to  reach  a 
proper  decision.  If  your  request  to 
appear  is  granted,  the  Appeals  Council 
will  tell  you  the  time  and  place  of  the 
oral  argument  at  least  10  days  before  the 
scheduled  date. 

8  404.977  Case  remanded  by  Appeals 
Council. 

(a)  When  the  Appeals  Council  may 
remand  a  case.  The  Appeals  Council 
may  remand  a  case  to  an  administrative 
law  judge  so  that  he  or  she  may  hold  a 
hearing  and  issue  a  decision  or  a 
recommended  decision.  The  Appeals 
Council  may  also  remand  a  case  in 
which  additional  evidence  is  needed  or 
additional  action  by  the  administrative 
law  judge  is  required. 

(b)  Action  by  administrative  law 
judge  on  remand.  The  administrative 
law  judge  shall  take  any  action  that  is 
ordered  by  the  Appeals  Council  and 


may  take  any  additional  action  that  is 
not  inconsistent  with  the  Appeals 
Council's  remand  order. 

(c)  Notice  when  case  is  returned  with 
a  recommended  decision.  When  the 
administrative  law  judge  sends  a  case  to 
the  Appeals  Council  with  a  - 
recommended  decision,  a  notice  is 
mailed  to  the  parties  at  their  last  known 
address.  The  notice  tells  them  that  the 
case  has  been  sent  to  the  Appeals 
Council,  explains  the  rules  for  filing 
briefs  or  other  written  statements  with 
the  Appeals  Council,  and  includes  a 
copy  of  the  recommended  decision. 

(d)  Filing  briefs  with  and  obtaining 
evidence  from  the  Appeals  Council.  (1) 
You  may  file  briefs  or  other  written 
statements  about  the  facts  and  law 
relevant  to  yoiu*  case  with  the  Appeals 
Council  within  20  days  of  the  date  that 
the  recommended  decision  is  mailed  to 
you.  Any  party  may  ask  the  Appeals 
Council  for  additional  time  to  file  briefs 
or  statements.  The  Appeals  Coimcil  will 
extend  this  period,  as  appropriate,  if  you 
show  that  you  had  good  cause  for 
missing  the  deadline. 

(2)  All  other  rules  for  filing  briefs  with 
and  obtaining  evidence  from  the  Apeals 
Council  follow  the  procedures  explained 
in  this  subpart. 

(e)  Procedures  before  the  Appeals 
Council.  (1)  The  Appeals  Council,  after 
receiving  a  recommended  decision,  will 
conduct  its  proceedings  and  issue  its 
decision  according  to  the  procedures 
explain  in  this  subpart. 

(2)  If  the  Appeals  Council  believes 
that  more  evidence  is  required,  it  may 
again  remand  the  case  to  an 
administrative  law  judge  for  further 
inquiry  into  the  issues,  rehearing,  receipt 
of  evidence,  and  another  decision  or 
recommended  decision.  However,  if  the 
Appeals  Council  decides  that  it  can  get 
the  additional  evidence  more  quickly,  it 
will  take  appropriate  action. 

§  404.979  Decision  of  Appeals  Council. 

After  it  has  reviewed  all  the  evidence 
in  the  hearing  record  and  any  additional 
evidence  received,  the  Appeals  Council 
will  make  a  decision  or  remand  the  case 
to  an  administrative  law  judge.'The 
Appeals  Council  may  affirm,  modify  or 
reverse  the  hearing  decision  or  it  may 
adopt,  modify  or  reject  a  recommended 
decision.  A  copy  of  the  Appeals 
Council's  decision  will  be  mailed  to  the 
parties  at  their  last  known  address. 

8  404.961  Effect  of  Appeals  Council’s 
decision  or  denial  of  review. 

The  Appeals  Council  may  deny  a 
party’s  request  for  review  or  it  may 
decide  to  review  a  case  and  make  a 
decision.  The  Appeals  Council’s 
decision,  or  the  decision  of  the 
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administrative  law  judge  if  the  request 
for  review  is  denied,  is  binding  unless 
you  or  another  party  file,  an  action  in 
Federal  district  court,  or  the  decision  is 
revised.'  You  may  file  an  action  in  a 
Federal  district  court  within  60  days  ' 
after  the  date  you  receive  notice  of  the 
Appeals  Council’s  action. 

§  404.982  Extension  of  time  to  file  action 
in  Federal  district  court 

Any  party  to  the  Appeals  Council’s 
decision  or  denial  of  review,  or  to  an 
expedited  appeals  process  agreement, 
may  request  that  the  time  for  filing  an 
action  in  a  Federal  district  court  be 
extended.  The  request  must  be  in 
writing  and  it  must  give  the  reasons  why 
the  action  was  not  filed  within  the 
stated  time  period.  The  request  must  be 
filed  with  the  Appeals  Coimcil.  or  if  it 
concerns  an  expedited  appeals  process 
agreement,  with  one  of  our  offices.  If 
you  show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  §  404.911. 

§  404.983  Case  remanded  by  Federal 
court. 

When  a  Federal  court  remands  a  case 
to  the  Appeals  Council  for  further 
consideration,  the  Appeals  Council  may 
make  a  decision,  or  it  may  remand  the 
case  to  an  administrative  law  judge  with 
instructions  to  take  action  and  return 
the  case  to  the  Appeals  Council  with  a 
recommended  decision.  If  the  case  is 
remanded  by  the  Appeals  Council,  the 
procedures  explained  in  §  404.977  will 
be  followed. 

Reopening  and  Revising  Determinations 
and  Decisions 

§  404.987  Reopening  end  revising 
determinations  and  decisions. 

(a)  General  Generally,  if  you  are 
dissatisfied  with  a  determination  or 
decision  made  in  the  administrative 
review  process,  but  do  not  request 
further  review  within  the  stated  time 
period,  you  lose  your  right  to  further 
review.  However,  a  determination  or  a 
decision  made  in  your  case  may  be 
reopened  and  revised.  After  we  reopen 
your  case,  we  may  revise  the  earlier 
determination  or  decision. 

(b)  Procedure  for  reopening  and 
revision.  You  may  ask  that  a 
determination  or  a  decision  to  which, 
you  were  a  party  be  revised.  The 
conditions  under  which  we  will  reopen  a 
previous  determination  or  decision  are 
explained  in  §  404.988. 


§  404.988  Conditions  for  reopening. 

A  determination,  revised 
determination,  decision,  or  revised 
decision  may  be  reopened — 

(a)  Within  12  months  of  the  date  of  the 
notice  of  the  initial  determination,  for 
any  reason; 

(b)  Within  four  years  of  the  date  of  the 
notice  of  the  initial  determination  if  we 
find  good  cause,  as  defined  in  S  404.989, 
to  reopen  the  case;  or 

(c)  At  any  time  if — 

(1)  It  was  obtained  by  fi'aud  or  similar 
fault; 

(2)  Another  person  files  a  claim  on  the 
same  earnings  record  and  allowance  of 
the  claim  adversely  affects  your  claim; 

(3)  A  person  previously  determined  to 
be  dead,  and  on  whose  earnings  record 
your  entitlement  is  based,  is  later  found 
to  be  alive; 

(4j  Your  claim  was  denied  because 
you  did  not  prove  that  the  insured 
person  died,  and  the  death  is  later 
established  by  reason  of  an  unexplained 
absence  from  his  or  her  residence  for  a 
period  of  7  years; 

(5)  The  Railroad  Retirement  Board  has 
awarded  duplicate  benefits  on  the  same 
earnings  record; 

(6)  It  either — 

(i)  Denies  the  person  on  whose 
earnings  record  your  claim  is  based 
gratuitous  wage  credits  for  military  or 
naval  service  because  another  Federal 
agency  (other  than  the  Veterans 
Administration)  has  erroneously 
certified  that  it  has  awarded  benefits 
based  on  the  service;  or 

(ii)  Credits  the  earnings  record  of  the 
person  on  which  your  claim  is  based 
with  gratuitous  wage  credits  and 
another  Federal  agency  (other  than  the 
Veterans  Administraticm]  certifies  that  it 
has  awarded  a  benefit  based  on  the 
period  of  service  for  which  the  wage 
credits  were  granted; 

(7)  It  finds  that  the  claimant  did  not 
have  insured  status,  but  earnings  for  the 
appropriate  period  of  time  were  later 
credited  to  his  or  her  earnings  record; 

(8)  It  is  wholly  or  partially 
unfavorable  to  a  party,  but  only  to 
correct  clerical  error  or  an  error  that 
appears  on  the  face  of  the  evidence  that 
was  considered  when  the  determination 
or  decision  was  made;  or 

(9)  It  finds  that  you  are  entitled  to 
monthly  benefits  or  to  a  lump  sum  death 
payment  based  on  the  earnings  of  a 
deceased  person,  and  it  is  later 
established  that  you  were  finally 
convicted  by  a  court  of  competent 
jurisdiction  of  the  felonious  and 
intentional  homicide  of  the  deceased 
person. 


§  404.989  Good  cauM  for  reopening. 

(a)  We  will  find  that  there  is  good 

cause  to  reopen  a  determiiiation  or 
decision  if —  ,  .! ;  ,  ,  ‘ 

(1)  New  and  material  evidi^ce  js  i  ^ 
furnished; 

(2)  A  clerical  error  in  the  computation 
or  recomputation  of  benefits  was  made;  - 
or 

(3)  The  evidence  that  was  considered 
in  making  the  determination  or  decision 
clearly  shows  on  its  face  that  an  error 
was  made. 

(b)  We  will  not  find  good  cause  to 
reopen  your  case  if  the  only  reason  for 
reopening  is  a  change  of  legal 
interpretation  or  adb^nstrative  ruling 
upon  which  the  determination  or 
decision  was  made. 

§  404.990  Finality  of  determinations  and 
decisions  on  revision  of  an  earnings 
record. 

A  determination  or  a  decision  on  a 
revision  of  an  earnings  record  may  be 
reopened  only  within  the  time  period 
and  under  the  conditions  provided  in 
section  205(c]  (4)  or  (5)  of  the  Act,  or 
within  60  days  after  the  date  you  receive 
notice  of  the  determination  or  decision, 
whichever  is  later. 

§  404.991  Finality  of  determinations  and 
decisions  to  suspend  benefit  payments  for 
entire  taxable  year  because  of  earnings. 

A  determination  or  decision  to 
suspend  benefit  payments  for  an  entire 
taxable  year  because  of  earnings  may 
be  reopened  only  within  the  time  period 
and  under  the  conditions  provided  in 
section  203(h](l](B]  of  the  Act. 

§  404.992  Notico  of  revised  determination 
or  decision. 

(a)  When  a  determination  or  decision 
is  revised,  notice  of  the  revision  will  be 
mailed  to  the  parties  at  their  last  known 
address.  The  notice  will  state  the  basis 
for  the  revised  determination  or  decision 
and  the  effect  of  the  revision.  The  notice 
will  also  inform  the  parties  of  the  right 
to  further  review. 

(b)  If  an  administrative  law  judge  or 
the  Appeals  Council  proposes  to  revise 
a  decision,  and  the  revision  would  be 
based  on  evidence  not  included  in  the 
record  on  which  the  prior  decision  was 
based,  you  and  any  other  parties  to  the 
decision  will  be  notified  of  the  proposed 
action  and  of  your  right  to  request  that  a 
hearing  be  held  before  any  further 
action  is  taken.  If  a  revised  decision  is 
issued  by  an  administrative  law  judge, 
you  and  any  other  party  may  request 
that  it  be  reviewed  by  the  Appeals 
Council,  or  the  Appeals  Council  may 
review  the  decision  on  its  own  initiative. 

(c)  If  an  administrative  law  judge  or 
the  i^peals  Council  proposes  to  revise 
a  decision,  and  the  revision  would  be 
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based  only  on  evidence  included  in  the 
record  on  which  the  prior  decision  was 
based,  you  and  any  other  parties  to  the 
decision  will  be  notiHed  of  the  proposed 
action.  If  a  revised  decision  is  issued  by 
an  administrative  law  judge,  you  and 
any  other  party  may  request  ^at  it  be 
reviewed  by  the  Appeals  Council,  or  the 
Appeals  Council  may  review  the 
decision  on  its  own  initiative. 

f  404.993  Effect  of  revised  determination 
or  decision. 

A  revised  determination  or  decision  is 
binding  unless — 

^a)  You  or  another  party  to  the  revised 
determination  file  a  written  request  for  a' 
hearing; 

(b)  You  another  party  to  the  revised 
decision  file,  as  appropriate,  a  request 
for  review  by  the  Appeals  Council  or  a 
hearing: 

(c)  The  Appeals  Council  reviews  the 
revised  decision;  or 

(d)  The  revised  determination  or 
decision  is  further  revised. 

§  404.994  Time  and  place  to  request  a 
hearing  on  revised  determination  or 
decision. 

You  or  another  party  to  a  revised 
determination  or  decision  may  request, 
as  approporiate,  further  review  or  a 
hearing  on  the  revision  by  filing  a 
request  in  writing  at  one  of  our  offices 
within  60  days  after  the  date  you  receive 
notice  of  the  revision.  Further  review  or 
a  hearing  will  be  held  on  the  revision 
according  to  the  rules  of  this  subpart. 

§  404.995  Finality  of  findings  when  later 
claim  is  filed  on  same  earnings  record. 

If  two  claims  for  benefits  are  filed  on 
the  same  earnings  records,  findings  of 
fact  made  in  a  determination  on  the  first 
claim  may  be  revised  in  determining  or 
deciding  the  second  claim,  even  though 
the  time  limit  for  revising  the  findings 
made  in  the  first  claim  has  passed. 
However,  a  finding  in  connection  with  a 
claim  that  a  person  was  fully  or 
currently  insured  at  the  time  of  filing  an 
application,  at  the  time  of  death,  or  any 
other  pertinent  time,  may  be  revised 
only  under  the  conditions  stated  in 
§  404.988. 

2.  A  new  Subpart  R  is  added  to  Part 
404  to  read  as  follows: 

Subpart  R— Representation  of  Parties 

Sec. 

404.1700  Introduction. 

404.1703  Definitions. 

404.1705  Who  may  be  your  representative. 
404.1707  Appointing  a  representative. 
404.1710  Authority  of  a  representative. 
404.1715  Notice  or  request  to  a 
representative. 

404.1720  Fee  for  a  representative's  services. 
404.1725  Request  for-approval  of  a  fee. 


Sec. 

404.1728  Proceedings  before  a  State  or 
Federal  court. 

404.1730  Payment  of  fees. 

404.1735  Services  in  a  proceeding  under  title 
II  of  the  Act. 

404.1740  Rules  governing  representatives. 
404.1745  What  happens  to  a  representative 
who  breaks  the  rules. 

404.1750  Notice  of  charges  against  a 
representative. 

404.1755  Withdrawing  charges  agairst  a 
representative.  ^ 

404.1760  Referring  charges  to  the  Office  of 
Hearings  and  Appeals. 

404.1765  Hearing  on  charges. 

404.1770  Decision  by  hearing  officer. 

404.1775  Requesting  review  of  the  hearing 
ofiicer’s  decision. 

404.1760  Appeals  Council's  review  of 
hearing  officer's  decision. 

404.1785  Evidence  permitted  on  review. 
404.1790  Appeals  Council's  decision. 

404.1795  When  the  Appeals  Council  will 
dismiss  a  request  for  review. 

404.1797  Reinstatement  after  suspension — 
period  of  suspension  expired. 

404.1799  Reinstatement  after  suspension  or 
disqualification — period  of  suspension 
not  expired. 

Authority:  Secs.  205.  206.  and  1102  of  the 
Social  Security  Act.  53  Stat.  1368.  53  Stat. 

1372. 49  Stat.  647:  (42  U.S.C.  405. 406,  and 
1302). 

Subpart  R— Representation  of  Parties 
§  404.1700  Introduction. 

You  may  appoint  someone  to 
represent  you  in  any  of  your  dealings 
with  us.  This  subpart  explains,  among 
other  things — 

(a)  Who  may  be  your  representative 
and  what  his  or  her  qualifications  must 
be; 

(b)  How  you  appoint  a  representative; 

(c)  The  payment  of  fees  to  a 
representative; 

(d)  Our  rules  that  representatives 
must  follow;  and 

(e)  What  happens  to  a  representative 
who  breaks  the  rules. 

§404.1703  Definitions. 

As  used  in  this  subpart — 

“Past-due  benefits"  means  the  total 
amount  of  benefits  payable  under  title  II 
of  the  Act  to  all  beneficiaries  that  has 
accumulated  because  of  a  favorable 
administrative  or  judicial  determination 
or  decision,  up  to  but  not  including  the 
month  the  determination  or  decision  is 
made. 

"Representative”  means  an  attorney 
who  meets  all  of  the  requirements  of 
§  404.1705(a),  or  a  person  other  than  an 
attorney  who  meets  all  of  the 
requirements  of  §  404.1705(b),  and  whom 
you  appoint  to  represent  you  in  dealings 
with  us. 

“We,”  “our,”  or  “us”  refers  to  the 
Social  Security  Administration. 


“You”  or  “your”  refers  to  any  person 
claiming  a  right  under  the  old-age, 
disability,  dependents’,  or  survivors’ 
benefits  program.  • 

§  404.1705  Who  may  be  your 
representative. 

(a)  Attorney.  You  may  appoint  as  your 
representative  in  dealings  with  us,  any 
attorney  in  good  standing  who — 

(1)  Has  the  right  to  practice  law  before 
a  court  of  a  State,  Territory,  District,  or 
island  possession  of  the  United  States, 
or  before  the  Supreme  Court  or  a  lower 
Federal  court  of  the  United  States; 

(2)  Is  not  disqualified  or  suspended 
from  acting  as  n  representative  in 
dealings  with  us;  and 

(3)  Is  not  prohibited  by  any  law  from 
acting  as  a  representiitive. 

(b)  Person  other  than  attorney.  You 
may  appoint  any  person  who  is  not  an 
attorney  to  be  your  representative  in 
dealings  with  us  if  he  or  she — 

(1)  Is  generally  known  to  have  a  good 
character  and  reputation; 

(2)  Is  capable  of  giving  valuable  help 
to  you  in  connection  with  your  claim; 

(3)  Is  not  disqualified  or  suspended 
fi-om  acting  as  a  representative  in 
dealings  with  us;  and 

(4)  Is  not  prohibited  by  any  law  from 
acting  as  a  representative. 

§  404.1707  Appointing  a  representative. 

We  will  recognize  a  person  as  your 
representative  if  the  following  things  are 
done: 

(a)  You  sign  a  written  notice  stating 
that  you  want  the  person  to  be  your 
representative  in  dealings  with  us. 

(b)  That  person  signs  the  notice, 
agreeing  to  be  your  representative,  if  the 
person  is  not  an  attorney.  An  attorney 
does  not  have  to  sign  a  notice  of 
appointment. 

(c)  The  notice  is  filed  at  one  of  our 
offices  if  you  have  initially  filed  a  claim 
or  have  requested  reconsideration;  with 
an  administrative  law  judge  if  you 
requested  a  hearing;  or  with  the  Appeals 
Council  if  you  have  requested  a  review 
of  the  administrative  law  judge's 
decision. 

§  404.1710  Authority  of  a  representative. 

(a)  What  a  representative  may  do. 
Your  representative  may,  on  your 
behalf— 

(1)  Obtain  information  about  your 
claim  to  the  same  extent  that  you  are 
able  to  do; 

(2)  Submit  evidence; 

(3)  Make  statements  about  facts  and 
law;  and 

(4)  Make  any  request  or  give  any 
notice  about  the  proceedings  before  us. 

(b)  What  a  representative  may  not  do. 
A  representative  may  not  sign  an 
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application  on  behalf  of  a  claimant  for 
rights  or  beneHts  under  title  II  of  the  Act 
unless  authorized  to  do  so  under 
§  404.612. 

§404.1715  Notice  or  request  to  a 
representative. 

(a)  We  shall  send  your 
representative — 

(1)  Notice  and  a  copy  of  any 
administrative  action,  determination,  or 
decision;  and 

(2)  Requests  for  information  or 
evidence. 

(b)  A  notice  or  request  sent  to  your 
representative,  will  have  the  same  force 
and  effect  as  if  it  had  been  sent  to  you. 

§  404.1720  Fee  for  a  representative's 
services. 

(a)  General.  A  representative  may 
charge  and  receive  a  fee  for  his  or  her 
services  as  a  representative  only  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Charging  and  receiving  a  fee.  (1) 
The  representative  must  Hie  a  written 
request  with  us  before  he  or  she  may 
charge  or  receive  a  fee  for  his  or  her 
services. 

(2)  We  decide  the  amount  of  the  fee,  if 
any,  a  representative  may  charge  or 
receive. 

(3)  A  representative  shall  not  charge 
or  receive  any  fee  unless  we  have 
approved  it,  and  he  or  she  shall  not 
charge  or  receive  any  fee  that  is  more 
than  the  amount  we  approve.  This  rule 
applies  whether  the  fee  is  charged  to  or 
received  from  you  or  from  someone  else. 

(4)  If  the  representative  is  an  attorney 
and  the  claimant  is  entitled  to  past-due 
benefits,  we  will  pay  the  authorized  fee, 
or  a  part  of  the  authorized  fee,  directly 
to  the  attorney  out  of  the  past-due 
benefits,  subject  to  the  limitations 
described  in  §  404.1730(b)(1).  If  the 
representative  is  not  an  attorney,  we 
assume  no  responsibility  for  the 
payment  of  any  fee  that  we  have 
authorized. 

(c)  Notice  of  fee  determination.  We 
shall  mail  to  both  you  and  your 
representative  at  your  last  known 
address  a  written  notice  of  what  we 
decide  about  the  fee.  We  shall  state  in 
the  notice — 

(1)  The  amount  of  the  fee  that  is 
authorized; 

(2)  How  we  made  that  decision; 

(3)  That  we  are  not  responsible  for 
paying  the  fee,  except  when  we  may  pay 
an  attorney  from  past-due  benehts;  and 

(4)  That  within  30  days  of  the  date  of 
the  notice,  either  you  or  your 
representative  may  request  us  to  review 
the  fee  determination. 

(d)  Review  of  fee  determination. — (1) 
Request  filed  on  time.  We  will  review 
the  decision  we  made  about  a  fee  if 


either  you  or  your  representative  files  a 
written  request  for  the  review  at  one  of 
our  offices  within  30  days  after  the  date 
of  the  notice  of  the  fee  determination. 
Either  you  or  your  representative, 
whoever  requests  the  review,  shall  mail 
a  copy  of  the  request  to  the  other 
person.  An  authorized  ofHcial  of  the 
Social  Security  Administration  who  did 
not  take  part  in  the  fee  determination 
being  questioned  will  review  the 
determination.  This  determination  is  not 
subject  to  further  review.  The  official 
shall  mail  a  written  notice  of  the 
decision  made  on  review  both  to  you 
and  to  your  representative  at  your  last 
known  address. 

(2)  Request  not  filed  on  time,  (i)  If  you 
or  your  representative  requests  a  review 
of  the  decision  we  made  about  a  fee,  but 
does  so  more  than  30  days  after  the  date 
of  the  notice  of  the  fee  determination, 
whoever  makes  the  request  shall  state  in 
writing  why  it  was  not  filed  within  the 
30-day  period.  We  will  review  the 
determination  if  we  decide  that  there 
was  good  cause  for  not  filing  the  request 
on  time. 

(ii)  Some  examples  of  good  cause 
follow: 

(A)  Either  you  or  your  representative 
was  seriously  ill  and  the  illness 
prevented  you  or  your  representative 
from  contacting  us  in  person  or  in 
writing. 

(B)  There  was  a  death  or  serious 
illness  in  your  family  or  in  the  family  of 
your  representative. 

(C)  Material  records  were  destroyed 
by  Hre  or  other  accidental  cause. 

(D)  We  gave  you  or  your 
representative  incorrect  or  incomplete 
information  about  the  right  to  request 
review. 

(E)  You  or  your  representative  did  not 
timely  receive  notice  of  the  fee 
determination. 

(F)  You  or  your  representative  sent 
the  request  to  another  government 
agency  in  good  faith  within  the  30-day 
period,  and  the  request  did  not  reach  us 
until  after  the  period  had  ended. 

(3)  Payment  of  fees.  We  assume  no 
responsibility  for  the  payment  of  a  fee 
based  on  a  revised  determination  if  the 
request  for  administrative  review  was 
not  filed  on  time. 

§  404.1725  Request  for  approval  of  a  fee. 

(a)  Filing  a  request.  In  order  for  your 
representative  to  obtain  approval  of  a 
fee  for  services  he  or  she  performed  in 
dealings  with  us,  he  or  she  shall  file  a 
written  request  with  one  of  our  offices. 
This  should  be  done  after  the 
proceedings  in  which  he  or  she  was  a 
representative  are  completed.  The 
request  must  contain — 


(1)  The  dates  the  representative’s 
services  began  and  ended;- 

(2)  A  list  of  the  services  he  or  she  gave 
and  the  amount  of  time  he  or  she  spent 
on  each  type  of  service; 

(3)  The  amount  of  the  fee  he  or  she 
wants  to  charge  for  the  services: 

(4)  The  amoimt  of  fee  the 
representative  wants  to  request  or 
charge  for  his  or  her  services  in  the 
same  matter  before  any  State  or  Federal 
court; 

(5)  The  amount  of  and  a  list  of  any 
expenses  the  representative  incurred  for 
which  he  or  she  has  been  paid  or 
expects  to  be  paid; 

(6)  A  description  of  the  special 
qualifications  which  enabled  the 
representative,  if  he  or  she  is  not  an 
attorney,  to  give  valuable  help  in 
connection  with  your  claim;  and 

(7)  A  statement  showing  that  the 
representative  sent  a  copy  of  the  request 
for  approval  of  a  fee  to  you. 

(b)  Evaluating  a  request  for  approval 
of  a  fee.  (1)  When  we  evaluate  a 
representative’s  request  for  apprpval  of 
a  fee,  we  consider  the  purpose  of  the 
social  security  program,  which  is  to 
provide  a  measure  of  economic  security 
for  the  beneficiaries  of  the  program, 
together  with — 

(1)  The  extent  and  type  of  services  the 
representative  performed: 

(ii)  The  complexity  of  the  case; 

(iii)  The  level  of  sldll  and  competence 
required  of  the  representative  in  giving 
the  services; 

(iv)  The  amount  of  time  the 
representative  spent  on  the  case; 

(v)  The  results  the  representative 
achieved; 

(vi)  The  level  of  review  to  which  the 
claim  was  taken  and  the  level  of  the 
review  at  which  the  representative 
became  your  representative;  and 

(vii)  The  amoimt  of  fee  the 
representative  requests  for  his  or  her 
services,  including  any  amount 
authorized  or  requested  before,  but  not 
including  the  amount  of  any  expenses  he 
or  she  incurred. 

(2)  Although  we  consider  the  amount 
of  benefits,  if  any,  that  are  payable,  we 
do  not  base  the  amount  of  fee  we 
authorize  on  the  amount  of  the  benefit 
alone,  but  on  a  consideration  of  all  the 
factors  listed  in  this  section.  The 
benefits  payable  in  any  claim  are 
determined  by  specific  provisions  of  law 
and  are  unrelated  to  the  efforts  of  the 
representative.  We  may  authorize  a  fee 
even  if  no  benefits  are  payable. 

§  404.1728  Proceedings  before  a  State  or 
Federal  court 

(a)  Representation  of  a  party  in  court 
proceedings.  We  shall  not  consider  any 
service  the  representative  gave  you  in 
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any  proceeding  before  a  State  or  Federal 
court  to  be  services  as  a  representative 
in  dealings  with  us.  However,  if  the 
representative  also  has  given  service  to 
you  in  the  same  connection  in  any 
dealings  with  us,  he  or  she  must  specify 
what,  if  any,  portion  of  the  fee  he  or  she 
wants  to  charge  is  for  services 
performed  in  dealings  with  us.  If  the 
representative  charges  any  fee  for  those 
services,  he  or  she  must  file  the  request 
and  furnish  all  of  the  information 
required  by  S  404.1725. 

(b)  Attorney  fee  allowed  by  a  Federal 
court.  If 'a  Federal  court  in  any 
proceeding  under  title  II  of  the  Act 
makes  a  judgment  in  favor  of  a  claimant 
who  was  represented  before  the  court 
by  an  attorney,  and  the  court  under 
Section  206(b)  of  the  Act  allows  to  the 
attorney  as  part  of  its  judgment  a  fee  not 
in  excess  of  25  percent  of  the  total  of 
past-due  benefits  to  which  the  claimant 
is  entitled  by  reason  of  the  judgment  we 
may  pay  the  attorney  the  amount  of  the 
fee  out  of,  but  not  in  addition  to,  the 
amount  of  the  past-due  benefits  payable. 
We  will  not  certify  for  direct  payment 
any  other  fee  your  representative  may 
request. 

§  404.1730  Payment  of  fees. 

(a)  Fees  allowed  by  a  Federal  court 
We  will  pay  a  representative  who  is  an 
attorney,  out  of  the  claimant's  past-due 
benefits,  the  amount  of  fee  allowed  by  a 
Federal  court  in  a  proceeding  under  title 
II  of  the  Act.  The  payment  we  make  to 
the  attorney  is  subject  to  the  limitations 
described  in  paragraph  (b)(1)  of  this 
section. 

(b)  Fees  we  may  authorize. — (1) 
Attorneys.  Except  as  provided  in 
paragraph  (c)  of  this  section,  if  we  make 
a  determination  or  decision  in  favor  of  a 
claimant  who  was  represented  by  an 
attorney,  and  as  a  result  of  the 
determination  or  decision  past-due 
benefits  are  payable,  we  will  pay  the 
attorney  out  of  the  past-due  benefits  the 
smallest  of — 

(1)  Twenty-five  percent  of  the  total  of 
the  past-due  benefits; 

(ii)  The  amount  of  the  fee  that  we  set; 
or 

(iii)  The  amount  agreed  upon  between 
the  attorney  and  the  claimant 
represented. 

(2)  Persons  other  than  attorneys.  If  the 
representative  is  not  an  attorney,  we 
assume  no  responsibility  for  the 
payment  of  any  fee  that  we  have 
authorized.  We  will  not  deduct  the  fee 
from  any  benefits  payable  to  the 
claimant  represented. 

(c)  Time  limit  for  filing  request  for 
approval  of  attorney  fee.  (1)  In  order  to 
receive  direct  payment  of  a  fee  fi'om  a 
claimant's  past-due  benefits,  an  attorney 


should  file  a  request  for  approval  of  a 
fee,  or  written  notice  of  the  intent  to  file 
a  request,  at  one  of  our  offices  within  60 
days  of  the  date  the  notice  of  the 
favorable  determination  is  mailed. 

(2)(i)  If  no  request  is  filed  within  60 
days  of  the  date  the  notice  of  the 
favorable  determination  is  mailed,  we 
will  mail  a  written  notice  to  the  attorney 
and  to  the  claimant,  at  their  last  known 
addresses.  The  notice  will  inform  the 
attorney  and  the  claimant  that  unless 
the  attorney  files,  within  20  days  fi'om 
the  date  of  the  notice,  a  written  request 
for  approval  of  a  fee  under  §  404.1725,  or 
a  written  request  for  an  extension  of 
time,  we  will  pay  all  the  past-due 
benefits  to  the  claimant. 

(ii)  The  attorney  must  send  the 
claimant  a  copy  of  any  request  made  to 
us  for  an  extension  of  time.  If  the 
request  is  not  filed  within  20  days  of  the 
date  of  the  notice,  or  by  the  last  day  of 
any  extension  we  approved,  we  will  pay 
all  past-due  benefits  to  the  claimant. 

Any  fee  the  attorney  charges  after  that 
time  must  be  approved  by  us,  but  the 
collection  of  any  approved  fee  is  a 
matter  between  the  attorney  and  the 
claimant  represented. 

§  404.1735  Services  In  a  proceeding  under 
title  II  of  the  Act 

Services  provided  a  claimant  in  any 
dealing  with  us  under  title  II  of  the  Act 
consist  of  services  performed  for  that 
claimant  in  connection  with  any  claim 
he  or  she  may  have  before  the  Secretary 
of  Health,  and  Human  Services  under 
title  n  of  the  Act  These  services  include 
any  in  connection  with  any  asserted 
right  a  claimant  may  have  calling  for  an 
initial  or  reconsidered  determination  by 
us,  and  a  decision  or  action  by  an 
administrative  law  judge  or  by  the 
Appeals  Council. 

§  404.1740  Rules  governing 
representatives. 

No  attorney  or  other  person 
representing  a  claimant  shall — 

(a)  With  intent  to  defraud,  in  any 
manner  willfully  and  knowingly  deceive, 
mislead,  or  threaten  by  word,  circular, 
letter,  or  advertisement,  either  oral  or 
written,  any  claimant  or  prospective 
claimant  or  beneficiary  regarding 
benefits,  or  other  initial  or  continued 
right  under  the  Act; 

(b)  Knowingly  charge  or  collect,  or 
make  any  agreement  to  charge  or 
collect,  directly  or  indirectly,  any  fee  in 
any  amount  in  excess  of  that  allowed  by 
us  or  by  the  court; 

(c)  Knowingly  make  or  participate  in 
the  making  or  presentation  of  any  false 
statement,  representation,  or  claim 
about  any  material  fact  affecting  the 


rights  of  any  person  under  title  n  of  the 
Act;  or 

(d)  Divulge,  except  as  may  be 
authorized  by  regtilations  prescribed  by 
us,  any  information  we  furnish  or 
disclose  about  the  claim  or  prospective 
claim  of  another  person. 

8  404.1745  What  happens  to  a 
representatlva  who  breaks  the  rules. 

Our  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  our  Office  of  Insmance 
Programs  may  begin  proceedings  to 
suspend  or  disqualify  a  person  ffom 
acting  as  a  representative  in  dealings 
with  us  if  it  appears  that  he  or  she — 

(a)  Has  violated  any  of  the  rules  in 
8  404.1740; 

(b)  Has  been  convicted  of  a  violation 
under  section  206  of  the  Act;  or 

(c)  Has  otherwise  refused  to  comply 
with  our  rules  and  regulations  on 
representing  claimants  in  dealings  with 
us. 

8  404.1750  Notice  of  charges  against  a 
representative. 

(a)  The  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance 
Programs  will  prepare  a  notice 
containing  a  statement  of  charges  that 
constitutes  the  basis  forithe  proceeding 
against  the  representative. 

(b)  We  will  send  this  notice  to  the 
representative  either  by  certified  or 
registered  mail,  to  his  or  her  last  known 
address,  or  by  personal  delivery. 

(c)  We  will  advise  the  representative 
to  file  an  answer,  within  30  days  from 
the  date  of  the  notice,  or  from  the  date 
the  notice  was  delivered  personally, 
stating  why  he  or  she  should  not  be 
suspended  or  disqualified  from  acting  as 
a  representative  in  dealings  with  us. 

(d)  The  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance 
Programs  may  extend  the  30-day  period 
for  good  cause. 

(e)  The  representative  must — 

(1)  Answer  the  notice  in  writing  under 
oath  (or  affirmation);  and 

(2)  File  the  answer  with  the  Social 
Security  Administration,  Office  of 
Insurance  Programs,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
within  the  30-day  time  period. 

(f)  If  the  representative  does  not  file 
an  answer  within  the  30-day  time 
period,  he  or  she  does  not  have  the  right 
to  present  evidence,  except  as  may  be 
provided  in  8  404.1765(Q. 

8  404.1755  Withdrawing  charges  against  a 
rspressntativs. 

We  may  withdraw  charges  against  a 
representative.  We  will  do  this  if  the 
representative  files  an  answer,  or  we 
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obtain  evidence,  that  satisHes  us  that 
there  is  reasonable  doubt  about  whether 
he  or  she  should  be  suspended  or 
disqualiHed  from  acting  as  a 
representative  in  dealings  with  us.  If  we 
withdraw  the  charges,  we  shall  notify 
the  representative  by  mail  at  his  or  her 
last  known  address. 

§  404.1760  Referring  charges  to  the  Office 
of  Hearings  and  Appeals. 

If  we  do  not  take  action  to  withdraw 
the  charges  against  the  representative 
before  15  days  have  passed  after  the 
time  within  which  he  or  she  has  filed  an 
answer,  we  shall  send  the  record  of  the 
evidence  in  support  of  the  charges  to  the 
Office  of  Hearings  and  Appeals.  We  will 
ask  that  they  hold  a  hearing  and  make  a 
decision  on  the  charges. 

§  404.1765  Hearing  on  charges. 

(a)  Hearing  officer.  (1)  When  the 
Office  of  Hearings  and  Appeals  receives 
the  notice  of  charges  against  the 
representative,  the  record  of  evidence, 
and  the  request  for  a  hearing,  the 
Associate  Commissioner  for  Hearings 
and  Appeals  or  his  or  her  delegate  shall 
name  an  administrative  law  judge, 
designated  to  act  as  a  hearing  officer,  to 
hold  a  hearing  on  the  charges. 

(2)  No  hearing  officer  shall  hold  a 
hearing  in  a  case  in  which  he  or  she  is 
prejudiced  or  partial  about  any  party,  or 
has  any  interest  in  the  matter. 

(3)  If  the  representative  or  any  party 
to  the  hearing  objects  to  the  hearing 
officer  who  has  been  named  to  hold  the 
hearing,  we  must  be  notified  at  the 
earliest  opportunity.  The  hearing  officer 
shall  consider  the  objection(s)  and 
either  proceed  with  the  hearing  or 
withdraw  from  it. 

(4)  If  the  hearing  officer  withdraws 
from  the  hearing,  another  one  will  be 
named. 

(5)  If  the  hearing  officer  does  not 
withdraw,  the  representative  or  any 
other  person  objecting  may,  after  the 
hearing,  present  his  or  her  objections  to 
the  Appeals  Council  explaining  why  he 
or  she  believes  the  hearing  officer’s 
decision  should  be  revised  or  a  new 
hearing  held  by  another  administrative 
law  judge  designated  to  act  as  a  hearing 
officer. 

(b)  Time  and  place  of  hearing.  The 
hearing  officer  shall  mail  the 
representative  a  written  notice  of  the 
hearing,  at  his  or  her  last  known 
address,  at  least  20  days  before  the  date 
set  for  the  hearing.  The  hearing  officer 
shall  send  a  copy  of  the  notice  to  the 
Deputy  Commissioner  (Operations)  or  to 
the  Director  (or  Deputy  Director]  of  the 
Office  of  Insurance  Programs. 

(c)  Change  of  time  and  place  for 
hearing.  (1)  The  hearing  officer  may 


change  the  time  and  place  for  the 
hearing.  This  may  be  done  either  on  his 
or  her  own  initiative,  or  at  the  request  of 
the  representative  or  the  other  party  to 
the  hearing. 

(2)  The  hearing  officer  may  adjourn  or 
postpone  the  hearing. 

(3)  The  hearing  officer  may  reopen  the 
hearing  for  the  receipt  of  additional 
evidence  at  any  time  before  mailing 
notice  of  the  decision. 

(4)  The  hearing  officer  shall  give  the 
representative  and  the  other  party  to  the 
hearing  reasonable  notice  of  any  change 
in  the  time  or  place  for  the  hearing,  or  of 
an  adjournment  or  reopening  of  the 
hearing. 

(d)  Parties.  The  representative  against 
whom  charges  have  been  made  is  a 
party  to  the  hearing.  The  Deputy 
Commissioner  (Operations)  or  ^e 
Director  (or  Deputy  Director]  of  the 
Office  of  Insurance  Programs  also  is  a 
party  to  the  hearing. 

(e)  Subpoenas.  (1)  The  representative 
or  the  other  party  to  the  hearing  may 
request  the  hearing  officer  to  issue  a 
subpoena  for  the  attendance  and 
testimony  of  witnesses  and  for  the 
production  of  books,  records, 
correspondence,  papers,  or  other 
documents  that  are  material  to  any 
matter  being  considered  at  the  hearing. 
The  hearing  officer  may,  on  his  or  her 
own  initiative,  issue  subpoenas  for  the 
same  purposes  when  the  action  is 
reasonably  necessary  for  the  full 
presentation  of  the  facts. 

(2)  The  representative  or  the  other 
party  who  wants  a  subpoena  issued 
shall  file  a  written  request  with  the 
hearing  officer.  This  must  be  done  at 
least  5  days  before  the  date  set  for  the 
hearing.  'The  request  must  name  the 
documents  to  be  produced,  and  describe 
the  address  or  location  in  enough  detail 
to  permit  the  witnesses  or  dociunents  to 
be  found. 

(3)  The  representative  or  the  other 
party  who  wants  a  subpoena  issued 
shall  state  in  the  request  for  a  subpoena 
the  material  facts  that  he  or  she  expects 
to  establish  by  the  witness  or  document, 
and  why  the  facts  could  not  be 
established  by  the  use  of  other  evidence 
which  could  be  obtained  without  use  of 
a  subpoena. 

(4)  We  will  pay  the  cost  of  the 
issuance  and  the  fees  and  mileage  of 
any  witness  subpoenaed,  as  provided  in 
section  205(d)  of  the  Act. 

(f)  Conduct  of  the  hearing.  (1)  The 
hearing  officer  shall  make  the  hearing 
open  to  the  representative,  to  the  other 
party,  and  to  any  persons  the  hearing 
officer  or  the  parties  consider  necessary 
or  proper.  The  hearing  officer  shall 
inquire  fully  into  the  matters  being 
considered,  hear  the  testimony  of 


witnesses,  and  accept  any  documents 
that  are  material. 

(2)  If  the  representative  did  not  file  an 
answer  to  the  charges,  he  or  she  has  no 
right  to  present  evidence  at  the  hearing. 
The  hearing  officer  may  make  or 
recommend  a  decision  on  the  basis  of 
the  record,  or  permit  the  representative 
to  present  a  statement  about  the 
sufficiency  of  the  evidence  or  the 
validity  of  the  proceedings  upon  which 
the  suspension  or  disqualification,  if  it 
occurred,  would  be  based. 

(3)  If  the  representative  did  not  file  an 
answer  to  the  charges,  and  if  the  hearing 
officer  believes  that  there  is  material 
evidence  available  that  was  not 
presented  at  the  hearing,  the  hearing 
officer  may  at  any  time  before  mailing 
notice  of  the  hearing  decisions  reopen 
the  hearing  to  accept  the  additional 
evidence. 

(4)  The  hearing  officer  has  the  right  to 
decide  the  order  in  which  the  evidence 
and  the  allegations  will  be  presented 
and  the  conduct  of  the  hearing. 

(g)  Evidence.  The  hearing  officer  may 
accept  evidence  at  the  hearing,  even 
though  it  is  not  admissible  under  the 
rules  of  evidence  that  apply  to  Federal 
court  procedure. 

(h)  Witnesses.  Witnesses  who  testify 
at  the  hearing  shall  do  so  imder  oath  or 
affirmation.  Either  the  representative  or 
a  person  representing  him  or  her  may 
question  the  witnesses.  The  other  party 
and  that  party’s  representative  must 
also  be  allowed  to  question  the 
witnesses.  ’The  hearing  officer  may  also 
ask  questions  as  considered  necessary, 
and  shall  rule  upon  any  objection  made 
by  either  party  about  whether  any 
question  is  proper. 

(i)  Oral  and  written  summation.  (1) 
The  hearing  officer  shall  give  the 
representative  and  the  other  party  a 
reasonable  time  to  present  oral 
summation  and  to  file  briefs  or  other 
written  statements  about  proposed 
findings  of  fact  and  conclusions  of  law  if 
the  parties  request  it. 

(2)  The  party  that  files  briefs  or  other 
written  statements  shall  provide  enough 
copies  so  that  they  may  be  made 
available  to  any  other  party  to  the 
hearing  who  requests  a  copy. 

(j)  Record  of  hearing.  In  all  cases,  the 
hearing  officer  shall  have  a  complete 
record  of  the  proceedings  at  the  hearing 
made. 

(k)  Representation.  The 
representative,  as  the  person  charged, 
may  appear  in  person  and  may  be 
represented  by  an  attorney  or  other 
representative. 

(l)  Failure  to  appear.  If  the 
representative  or  the  other  party  to  the 
hearing  fails  to  appetn  after  being 
notified  of  the  time  and  place,  the 
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hearing  office  may  hold  the  hearing 
anyway  so  that  the  party  present  may 
offer  evidence  to  sustain  or  rebut  the 
charges.  The  hearing  offfcer  shall  give 
the  party  who  failed  to  appear  an 
opportunity  to  show  good  cause  for 
failure  to  appear.  If  the  party  fails  to 
show  good  cause,  he  or  she  is 
considered  to  have  waived  the  right  to 
be  present  at  the  hearing.  If  the  party 
shows  good  cause,  the  hearing  officer 
may  hold  a  supplemental  hearing. 

(m)  Dismissal  of  charges.  The  hearing 
officer  may  dismiss  the  charges  in  the 
event  of  the  death  of  the  representative. 

(n)  Cost  of  transcript.  If  the 
representative  or  the  other  party  to  a 
hearing  requests  a  copy  of  Uie  transcript 
of  the  hearing,  the  hearing  officer  will 
have  it  prepared  and  sent  to  the  party 
upon  pa3rment  of  the  cost,  unless  the 
payment  is  waived  for  good  cause. 

S  404.1770  Decision  by  hearing  officer. 

(a)  General.  (1)  After  the  close  of  the 
hearing,  the  hearing  officer  shall  issue  a 
decision  or  certify  the  case  to  the 
Appeals  Council.  The  decision  must  be 
in  writing,  will  contain  findings  of  fact 
and  conclusions  of  law,  and  be  based 
upon  the  evidence  of  record.  (2)  If  the 
hearing  officer  finds  that  the  charges 
against  the  representative  have  been 
sustained,  he  or  she  shall  either — 

(1)  Suspend  the  representative  for  a 
specified  period  of  not  less  than  1  year, 
nor  more  than  5  years,  ffom  the  date  of 
the  decision;  or 

(ii)  Disqualify  the  representative  firom 
acting  as  a  representative  in  dealings 
with  us  until  he  or  she  may  be  reinstated 
under  S  404.1799. 

(3)  The  hearing  officer  shall  mail  a 
copy  of  the  decision  to  the 
representative  at  his  or  her  last  known 
address  and  to  the  Deputy 
Commissioner  (Operations]  or  the 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs.  The 
notice  will  inform  the  parties  of  the  right 
to  request  the  Appeals  Coimcil  to 
review  the  decision. 

(b)  Effect  of  hearing  officer’s  decision. 
(1)  The  hearing  officer's  decision  is  final 
and  binding  unless  reversed  or  modified 
by  the  Appeals  Council  upon  review. 

(2)  If  the  ffnal  decision  is  that  a  person 
is  disqualified  fi-om  being  a 
representative  in  dealings  with  us,  he  or 
she  will  not  be  permitted  to  represent 
anyone  in  dealings  with  us  until 
authorized  to  do  so  under  the  provisions 
of  §  404.1799. 

(3)  If  the  final  decision  is  that  a  person 
is  suspended  for  a  specified  period  of 
time  fiom  being  a  representative  in 
dealings  with  us,  he  or  she  will  not  be 
permitted  to  represent  anyone  in 
dealings  with  us  during  the  period  of 


suspension  unless  authorized  to  do  so 
under  the  provisions  of  §  404.1799. 

S  404.1775  Requesting  review  of  the 
hearing  officer’s  decision. 

(a)  General.  After  the  hearing  officer 
issues  a  decision,  either  the 
representative  or  the  other  party  to  the 
hearing  may  ask  the  Appeals  Council  to 
review  the  decision. 

(b)  Time  and  place  of  filing  request 
for  review.  The  party  requesting  review 
shall  file  the  request  for  review  in 
writing  with  the  Appeals  Council  within 
30  days  from  the  date  the  hearing  officer 
mailed  the  notice.  The  party  requesting 
review  shall  certify  that  a  copy  of  the 
request  for  review  and  of  any 
documents  that  are'siibmitted  have  been 
mailed  to  the  opposing  party. 

S  404.1780  Appeals  CounciTs  review  of 
hearing  officer’s  decision. 

(a)  Upon  request,  the  Appeals  Council 
shall  give  the  parties  a  reasonable  time 
to  file  briefs  or  other  written  statements 
as  to  fact  and  law,  and  to  appear  before 
the  Appeals  Council  to  present  oral 
argument. 

(b)  If  a  party  files  a  brief  or  other 
written  statement  with  the  Appeals 
Council,  he  or  she  shall  send  a  copy  to 
the  opposing  party  and  certify  that  the 
copy  has  been  sent. 

S  404.1785  Evidence  permitted  on  review. 

(a)  General.  Generally,  the  Appeals 
Council  will  not  consider  evidence  in 
addition  to  that  introduced  at  the 
hearing.  However,  if  the  Appeals 
Council  believes  diat  the  evidence 
offered  is  material  to  an  issue  it  is 
considering,  the  evidence  will  be 
considered. 

(b)  Individual  charged  filed  an 
answer.  (1)  When  the  Appeals  Council 
believes  that  additional  material 
evidence  is  available,  and  the 
representative  has  filed  an  answer  to 
the  charges,  the  Appeals  Council  shall 
require  ffiat  the  evidence  be  obtained. 
The  Appeals  Council  may  name  an 
administrative  law  judge  or  a  member  of 
the  Appeals  Council  to  receive  the 
evidence. 

(2)  Before  additional  evidence  is 
admitted  into  the  record,  the  Appeals 
Council  shall  mail  a  notice  to  the 
parties,  telling  them  that  evidence  about 
certain  issues  will  be  obtained,  imless 
the  notice  is  waived.  The  Appeals 
Council  shall  give  each  party  a 
reasonable  opportunity  to  comment  on 
the  evidence  and  to  present  other 
evidence  that  is  material  to  an  issue  it  is 
considering. 

(c)  Individual  charged  did  not  file  an 
answer.  If  the  representative  did  not  file 
an  answer  to  the  charges,  the  Appeals 


Council  will  not  permit  the  introduction 
of  evidence  that  was  not  considered  at 
the  hearing. 

S  404.1790  Appeals  Council’s  decision. 

(a)  The  Appeals  Council  shall  base  its 
decision  upon  the  evidence  in  the 
hearing  record  and  any  other  evidence  it 
may  permit  on  review.  The  Appeals 
Council  shall  either — 

(1)  Affirm,  reverse,  or  modify  the 
hearing  officer’s  decision:  or 

(2)  Return  a  case  to  the  hearing  officer 
when  the  Appeals  Council  considers  it 
appropriate. 

(b)  The  Appeals  Council,  in  changing 
a  hearing  officer’s  decision  to  suspend  a 
representative  for  a  specified  period, 
shall  in  no  event  reduce  the  period  of 
suspension  to  less  than  1  year.  In 
modifying  a  hearing  officer’s  decision  to 
disqualify  a  representative,  the  Appeals 
Coimcil  shall  in  no  event  impose  a 
period  of  suspension  of  less  than  1  year. 

(c)  If  the  Appeals  Council  affirms  or 
changes  a  hearing  officer’s  decision,  the 
period  of  suspension  or  the 
disqualification  is  effective  from  the 
date  of  the  Appeals  Council's  decision. 

(d)  If  the  hearing  officer  did  not 
impose  a  period  of  suspension  or  a 
disqualification,  and  the  Appeals 
Council  decides  to  impose  one  or  the 
other,  the  suspension  or  disqualification 
is  effective  firom  the  date  of  the  Appeals 
Council’s  decision. 

(e)  The  Appeals  Council  shall  make 
its  decision  in  writing  and  shall  mail  a 
copy  of  the  decision  to  the 
representative  at  his  or  her  last  known 
address  and  to  the  Deputy 
Commissioner  (Operations]  or  the 
Director  (or  Deputy  Director]  of  the 
Office  of  Insurance  Programs. 

§  404.1795  When  the  Appeals  Council  wiH 
dismiss  a  request  for  review. 

The  Appeals  Council  may  dismiss  a 
request  for  the  review  of  any  proceeding 
to  suspend  or  disqualify  a  representative 
in  any  of  the  following  circumstances: 

(a]  Dpon  request  of  party.  The 
Appeals  Council  may  dismiss  a  request 
for  review  upon  written  request  of  the 
party  or  parties  who  filed  the  request  if 
there  is  no  other  party  who  objects  to 
the  dismissal. 

(b]  Death  of  party.  The  Appeals 
Council  may  dismiss  a  request  for 
review  in  the  event  of  the  death  of  the 
representative. 

(c]  Request  for  review  not  timely  filed. 
The  Appeals  Council  will  dismiss  a 
request  for  review  if  a  party  failed  to  file 
a  request  for  review  within  the  30-day 
time  period  and  the  Appeals  Council 
does  not  extend  the  time  for  good  cause. 
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§  404.1797  Reinstatement  after 
suspension— period  of  suspension  expired. 

We  shall  automatically  allow  a  person 
to  serve  again  as  a  representative  in 
dealings  with  us  at  the  end  of  any 
suspension. 

§  404.1799  Reinstatement  after 
suspension  or  disquaiification— period  of 
suspension  not  expired. 

(a)  After  more  than  one  year  has 
passed,  a  person  who  has  been 
suspended  or  disqualified,  may  ask  the 
Appeals  €oimcil  for  permission  to  serve 
as  a  representative^gain. 

(b)  The  suspended  or  disqualiHed 
person  shall  submit  any  evidence  he  or 
she  wishes  to  have  considered  along 
with  the  request  to  be  allowed  to  serve 
as  a  representative  again. 

(c)  The  Appeals  Coimcil  shall  notify 
the  Deputy  Commissioner  (Operations) 
or  the  Director  (or  Deputy  Director)  of 
the  Office  of  Insurance  Programs  of  the 
receipt  of  the  request  and  give  that 
person  30  days  in  which  to  present  a 
written  report  of  any  experiences  with 
the  suspended  or  disqualified  person 
since  that  person  was  suspended  or 
disqualified.  The  Appeals  Council  shall 
make  available  to  the  suspended  or 
disqualified  person  a  copy  of  the  report 

(d)  The  Appeals  Council  shall  not 
grant  the  request  unless  it  is  reasonably 
satisfied  that  the  person  will  in  the 
future  act  according  to  the  provisions  of 
section  206(a)  of  the  Act  and  to  our 
rules  and  regulations. 

(e)  The  Appeals  Council  shall  mail  a 
notice  of  its  decision  on  the  request  to 
the  suspended  or  disqualified  person.  It 
shall  also  mail  a  copy  to  the  Deputy 
Commissioner  (Operations)  or  the 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs. 

(f)  If  the  Appeals  Council  decides  not 
to  grant  the  request  it  shall  not  consider 
another  request  before  the  end  of  1  year 
from  the  date  of  the  notice  of  the 
previous  denial.  . 

3.  A  new  Subpart  S  is  added  to  Part 
404  to  read  as  follows: 

Subpart  S — Payment  Procedures 

Sec. 

404.1800  Introduction. 

404.1805  Paying  benefits. 

404.1810  Expediting  benefit  payments. 
404.1815  Withholding  certification  or 
payments. 

404.1820  Transfer  or  assignment  of 
payments. 

404.1825  Joint  payments  to  a  family. 
Authority:  Secs.  205,  207  and  1102  of  the 
Social  Security  Act;  53  Stat.  1368, 49  Stat.  624, 
49  Stat.  647;  (42  U.S.C.  405, 407  and  1302). 


Subpart  S— Payment  Procedures 

S  404.1800  Introduction. 

After  we  have  made  a  determination 
or  decision  that  you  are  entitled  to 
benefits  under  title  II  of  the  Act,  we 
begin  paying  those  benefits  to  you  as 
soon  as  possible.  This  subpart 
exidains — 

(a)  What  we  must  do  so  that  your 
benefits  beg&i  promptly: 

(b)  When  and  how  you  may  request 
that  payment  of  benefits  be  expected; 

(c)  Vy^en  we  may  cause  your  benefits 
to  be  withheld: 

(d)  Our  obligation  not  to  assign  or 
transfer  your  benefits  to  someone:  and 

(e)  When  we  will  use  one  check  to 
pay  benefits  to  two  or  more  persons  in  a 
kmily. 

§  404.1805  Paying  benefits. 

(a)  As  soon  as  possible  after  we  have 
made  a  determination  or  decision  that 
you  are  entitled  to  benefits,  we  certify  to 
the  Secretary  of  the  Treasury,  who  is  the 
Managing  Trustee  of  the  Trust  Funds, — 

(1)  Your  name  and  address,  or  the 
name  and  address  of  the  person  to  be 
paid  if  someone  receives  your  benefits 
on  your  behalf  as  a  representative 
payee; 

(2)  The  amount  of  the  payment  or ' 
payments  to  be  made  from  the 
appropriate  Trust  Fund;  and 

(3)  Tlie  time  at  which  the  payment  or 
payments  should  be  made. 

(b)  Under  certain  circumstances  when 
you  have  had  railroad  employment,  we 
will  certify  the  information  to  the 
Railroad  Retirement  Board. 

§  404.1810  Expediting  benefit  payments. 

(a)  General.  We  have  established 
special  procedures  to  expedite  the 
payment  of  benefits  in  certain  initial  and 
subsequent  claims.  This  section  tells 
how  you  may  request  an  expedited 
payment  and  when  we  will  be  able  to 
hasten  your  payments  by  means  of  this 
process. 

(b)  Applicability  of  section.  (1)  This 
section  applies  to  monthly  benefits 
payable  under  title  II  of  the  Act  except 
as  indicated  in  paragraph  (b)(2)  of  this 
section;  and  to  those  cases  where  we 
certify  information  to  the  Railroad 
Retirement  Board. 

(2)  This  section  does  not  apply — 

(i)  If  an  initial  determination  has  been 
made  and  a  request  for  a 
reconsideration,  a  hearing,  a  review  by 
the  Appeals  Council,  or  review  by  a 
Federal  court  is  pending  on  any  issue  of 
entitlement  to  or  payment  of  a  benefit; 

(ii)  To  any  benefit  for  which  a  check 
has  been  cashed;  or 

(iii)  To  any  benefit  based  on  an 
alleged  disability. 


(c)  Requ^t  for  payment  (1)  You  shall 
submit  to  us  a  written  request  for 
payment  of  benefits  in  accordance  with 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 
Paragraph  (c)(2)  of  this  section  applies  if 
you  were  receiving  payments  re^arly 
and  you  th«i  fail  to  receive  payment  for 
one  or  more  months.  Paragraph  (c)(3)  of 
this  section  applies  if  we  have  not  made 
a  determination  about  your  entitlement 
to  benefits,  or  if  we  have  suspended  or 
withheld  payment  due,  for  example,  to 
excess  earnings  or  recovery  of  an 
overpayment 

(2)  If  you  received  a  regular  monthly 
benefit  in  the  month  before  the  month  in 
which  a  payment  was  allegedly  due,  you 
may  make  a  written  request  for  payment 
any  time  30  days  after  Ae  15th  day  of 
the  month  in  which  the  payment  was 
allegedly  due.  If  you  request  is  made 
before  the  end  of  the  30-day  period,  we 
will  consider  it  to  have  been  made  at  the 
end  of  the  period. 

(3) (i)  If  you  did  not  receive  a  regular 
mon^y  benefit  in  the  month  before  the 
month  in  which  a  payment  was 
allegedly  due.  you  may  make  a  written 
request  for  payment  any  time  90  days 
after  the  later  of — 

(A)  The  date  on  which  the  benefit  is 
alleged  to  have  been  due;  or 

(B)  The  date  on  which  you  furnished 
us  the  last  information  we  requested 
fi'om  you. 

(ii)  If  your  request  is  made  before  the 
end  of  the  90-day  period  we  will 
consider  it  to  have  been  made  at  the  end 
of  the  period. 

(d)  Certification  for  payment  If  we 
find  that  benefits  are  due,  we  shall 
certify  the  benefits  for  payment  in 
sufficient  time  to  permit  the  payment  to 
be  made  within  15  days  after  the  request 
for  expedited  payment  is  made,  or 
considered  to  have  been  made,  as 
provided  in  paragraph  (c)  of  this  section. 

(e)  Preliminary  certification  for 
payment  If  we  determine  that  there  is 
evidence,  although  additional  evidence 
may  be  reqtured  for  a  final  decision,  that 
a  monthly  benefit  due  to  you  in  a 
particular  month  was  not  paid,  we  may 
make  preliminary  certification  of 
payment  even  though  the  30-day  or  90- 
day  periods  described  in  paragraph  (c) 
of  this  section  have  not  elapsed. 

§404.1815  WithhokHng  certification  or 
payments. 

(a)  When  certification  may  be 
withheld.  After  a  determination  or 
decision,  we  may  withhold  certification 
to  the  Managing  Trustee,  or.  if  we  have 
already  made  certification,  we  may 
notify  the  Managing  Trustee  to  withhold 
payments.  We  may  do  this  if  a  question 
about  the  validity  of  the  payment  or 
payments  to  be  made  under  the 
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determination  or  decision  arises  as  the 
result  of  one  of  the  following  events: 

(1)  A  reconsideration  (whether  at  the 
request  of  a  claimant  or  on  our  own 
motion),  hearing,  or  review  is  being 
conducted,  or  a  civil  action  has  been 
filed  in  a  Federal  district  court 
concerning  the  determination  or 
decision. 

(2)  An  application  or  request  is 
pending  concerning  the  payment  of 
benefits  or  a  lump  sum  to  another 
person,  and  the  application  or  request  is 
inconsistent,  in  whole  or  in  part,  with 
the  payment  or  payments  under  the 
determination  or  decision. 

(b)  When  certification  will  not  be 
withheld.  We  will  not  withhold 
certiHcation  or  payment  as  explained  in 
paragraph  (a)  of  this  section  unless 
evidence  is  submitted  with  the  request 
or  application  that  is  sufficient  to  raise  a 
reasonable  question  about  the  validity 
of  the  payment  or  payments  under  the 
determination  or  decision.  We  will  not 
withhold  certiHcation  of  any  amount  of 
the  payment  or  payments  not  in 
question.  Your  acceptance  of  any 
payment  or  payments  will  not  affect 
your  right  to  reconsideration,  hearing,  or 
review  about  any  additional  payment  or 
payments  you  may  claim. 

§  404.1820  Transfer  or  assignment  of 
payments. 

(a)  General.  We  shall  not  certify 
payment  to — 

(1)  Any  person  designated  as  your 
assignee  or  transferee;  or 

(2)  Any  person  claiming  payment 
because  of  an  execution,  levy, 
attachment,  garnishment,  or  other  legal 
process,  or  because  of  any  bankruptcy 
or  insolvency  proceeding  against  or 
affecting  you. 

(b)  Enforcement  of  a  child  support  or 
alimony  obligation.  If  you  have  a  legal 
obligation  to  provide  child  support  or 
make  alimony  payments  and  legal  * 
process  is  issued  to  enforce  this 
obligation,  the  provisions  of  paragraph 
(a)  of  this  section  do  not  apply. 

§  404.1825  Joint  payments  to  a  famiiy. 

(a)  Two  or  more  beneficiaries  in  same 
family.  If  an  amount  is  payable  under 
title  II  of  the  Act  for  any  month  to  two  or 
more  persons  who  are  members  of  the 
same  family,  we  may  certify  any  two  or 
more  of  the  individuals  for  joint 
payment  of  the  total  benefits  payable  to 
them  for  the  month. 

(b)  Joint  payee  dies  before  cashing  a 
check.  (1)  If  a  check  has  been  issued  for 
joint  payment  to  an  individual  and 
spouse  residing  in  the  same  household, 
and  one  of  the  joint  payees  dies  before 
the  check  has  been  cashed,  we  may 
authorize  the  surviving  payee  to  cash 


the  check.  We  make  the  authorization 
by  placing  on  the  face  of  the  check  a 
stamped  legend  signed  by  an  official  of 
the  Social  Security  Administration  or 
the  Treasury  Disbursing  Office 
redesignating  the  survivor  as  the  payee 
of  the  check. 

(2)  If  the  uncashed  check  represents 
benefits  for  a  month  after  the  month  of 
death,  we  will  not  authorize  the 
surviving  payee  to  cash  the  check  unless 
the  proceeds  of  the  check  are  necessary 
to  meet  the  ordinary  and  necessary 
living  expenses  of  ^e  surviving  payee. 

(c)  Adjustment  or  recovery  of 
overpayment.  If  a  check  representing 
payment  of  benefits  to  an  individual  and 
spouse  residing  in  the  same  household  is 
cashed  by  the  surviving  payee  under  the 
authorization  in  paragraph  (b)  of  this 
section,  and  the  amount  of  the  check 
exceeds  the  amount  to  which  the 
surviving  payee  is  entitled,  we  shall 
make  appropriate  adjustment  or 
recovery  of  the  excels  amount. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

4.  Subpart  N  of  Part  416  is  revised  to 
read  as  follows: 

Subpart  N— Determinations,  Administrative 
Review  Process,  and  Reopening  of 
Determinations  and  Decisions 

Introduction,  Definitions,  and  Initial 
Determinations. 


Sec. 

416.1400  Introduction. 

416.1401  Definitions. 

416.1402  Administrative  actions  that  are 
initial  determinations. 

416.1403  Administrative  actions  that  are  not 
initial  determinations. 

416.1404  Notice  of  the  initial  determination. 

416.1405  Effect  of  an  initial  determination. 

Reconsideration 

416.1407  Reconsideration — general. 

416.1408  Parties  to  a  reconsideration. 

416.1409  How  to  request  reconsideration. 

416.1411  Good  cause  for  missing  the 

deadline  to  request  review. 

416.1413  Reconsideration  procedures. 

416.1414  Reconsiderations  of  initial 
determinations  on  applications. 

416.1415  Reconsideration  procedures  for 
post-eligibility  claims. 

416.1416  Arrangement  for  conferences. 

416.1417  Notice  of  another  person's  request 
for  reconsideration.  - 

416.1418  Reconsidered  determination. 

416.1420  Effect  of  a  reconsidered 
determination. 

416.1421  Notice  of  a  reconsidered 
determination. 

Expedited  Appeals  Process 

416.1423  Expedited  appeals  process — 
general. 

416.1424  When  the  expedited  appeals 
process  may  be  used. 


Sec. 

416.1425  How  to  request  expedited  appeals 
process. 

416.1426  Agreement  in  expedited  appeals 
process. 

416.1427  Effect  of  expedited  appeals  process 
agreement. 

416.1428  Expedited  appeals  process  request 
that  does  not  result  in  agreement. 

Hearings 

416.1429  Hearing — general. 

416.1430  Availability  of  a  hearing. 

416.1432  Parties  to  a  hearing. 

416.1433  How  to  request  a  hearing. 

416.1435  Submitting  evidence  before  a 
hearing. 

416.1436  Time  and  place  for  a  hearing. 

416.1438  Notice  of  a  hearing. 

416.1439  Objections  to  the  issues. 

416.1440  Disqualification  of  the 
administrative  law  judge. 

416.1441  Prehearing  case  review. 

Hearing  Procedures 

416.1444  Hearing  procedures — general. 

416.1446  Issues  before  the  administrative 
law  judge. 

416.1448  Deciding  a  case  without  an  oral 
hearing. 

416.1449  Presenting  written  statements  and 
oral  arguments. 

416.1450  Presenting  evidence  at  a  hearing. 

416.1451  When  a  record  of  a  hearing  is 
made. 

416.1452  Consolidated  hearings. 

416.1453  The  administrative  law  judge's 
decision. 

416.1455  The  effect  of  the  administrative 
law  judge's  decision. 

416.1456  Removal  of  hearing  request  to  the 
Appeals  Council. 

416.1457  Dismissial  of  a  request  for  a 
hearing. 

416.1458  Notice  of  dismissal  of  a  hearing 
request. 

416.1459  Effect  of  dismissal  of  a  hearing 
request. 

416.1460  Vacating  a  dismissal  of  a  hearing 
request. 

416.1461  Prehearing  and  posthearing 
conferences. 

Appeals  Council  Review 

416.1467  Appeals  Council  review — general. 

416.1468  How  to  request  Appeals  Council 
review. 

416.1469  Appeals  Council  initiates  review. 

416.1470  Cases  the  Appeals  Council  will 
review. 

416.1471  Dismissal  by  Appeals  Council. 

416.1472  Effect  of  dismissal  of  request  for 
Appeals  Council  review. 

416.1473  Notice  of  Appeals  Council  review. 

416.1474  Obtaining  evidence  from  Appeals 
Council. 

416.1475  Filing  briefs  with  the  Appeals 
Council. 

416.1476  Procedures  before  Appeals  Council 
on  review. 

416.1477  Case  remanded  by  Appeals 
Council. 

416.1479  Decision  of  Appeals  Council. 

416.1481  Effect  of  Appeals  Council's 
decision  or  review. 

416.1482  Extension  of  time  to  file  action  in 
Federal  district  court. 
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Sec. 

416.1463  Case  remanded  by  Federal  court 
Reopening  and  Revising  Determinations 
and  Decisions 

416.1487  Reopening  and  revising 
determinations  and  decisions. 

416.1488  Conditions  for  reopening. 

416.1489  Good  cause  for  reopening. 

416.1492  Notice  of  revised  determination  or 
decision. 

416.1493  Effect  of  revised  determination  or 
decision. 

416.1494  Time  and  place  to  request  further 
review  or  a  hearing  on  revised 
determination  or  decision. 

Authority:  Secs.  1102, 1631(c),  and  1633  of 
the  Social  Security  Act,  49  Stat.  647, 86  Stat, 
1475,  86  Stat.  1473  (42  U.S.C.  1302, 1383,  and 
1383b). 

Subpart  N— Determinations, 
Administrative  Review  Process,  and 
Reopening  of  Determinations  and 
Decisions 

Introduction,  DeRnitions,  and  Initial 
Determinations 

§  416.1400  Introduction. 

(a)  Explanation  of  the  administrative 
review  process.  This  subpart  explains 
the  procedures  we  follow  in  determining 
your  rights  under  title  XVI  of  the  Social 
Security  Act.  The  regulations  describe 
the  process  of  administrative  review 
and  explain  your  right  to  judicial  review 
after  you  have  taken  all  the  necessary 
administrative  steps.  The  administrative 
review  process  consists  of  several  steps, 
which  usually  must  be  requested  within 
certain  time  periods  and  in  the  following 
order: 

(1)  Initial  determination.  This  is  a 
determination  we  make  about  your 
eligibility  or  your  continuing  eligibility 
for  beneRts  or  about  any  other  matter, 
as  discussed  in  §  416.1402,  that  gives 
you  a  right  to  further  review. 

(2)  Reconsideration.  If  you  are 
dissatisRed  with  an  initial 
determination,  you  may  ask  us  to 
reconsider  it.  Generally,  you  must 
request  a  reconsideration  before  you 
may  request  a  hearing. 

(3)  Hearing.  If  you  are  dissatisfied 
with  the  reconsideration  determination, 
you  may  request  a  hearing  before  an 
administrative  law  judge. 

(4)  Appeals  Council  review.  If  you  are 
dissatisfied  with  the  decision  of  the 
administrative  law  judge,  you  may 
request  that  the  Appeals  Council  review 
the  decision. 

(5)  Federal  court  review.  When  you 
have  completed  the  steps  of  the 
administrative  review  process  listed  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section,  we  will  have  made  our  Rnal 
decision.  If  you  are  dissatisfied  with  our 
final  decision,  you  may  request  judicial 
review  by  Rling  an  action  in  a  Federal 
district  court. 


(8)  Expedited  appeals  process.  At 
some  time  after  your  initial 
determination  has  been  reviewed,  if  you 
have  no  dispute  with  our  Rndings  of  fact 
and  our  application  and  interpretation  of 
the  controlling  laws,  but  you  believe 
that  a  part  of  the  law  is  unconstitutional, 
you  may  use  the  expedited  appeals 
process.  This  process  permits  you  to  go 
directly  to  a  Federal  district  court  so 
that  the  constitutional  issue  may  be 
resolved- 

(b)  Nature  of  the  administrative 
review  process.  In  making  a 
determination  or  decision  in  your  case, 
we  conduct  the  administrative  review 
process  in  an  informal,  nonadversary 
manner.  In  each  step  of  the  review 
process,  you  may  present  any 
information  you  feel  is  helpful  to  your 
case.  We  will  consider  it  and  all  the 
information  in  our  records.  You  may 
present  the  information  yourself  or  have 
someone  represent  you,  including  an 
attorney.  If  you  are  dissatisRed  with  our 
decision  in  the  review  process,  but  do 
not  take  the  next  step  within  the  stated 
time  period,  you  will  lose  your  right  to 
further  administrative  review  and  your 
right  to  judicial  review,  imless  you  can 
show  us  that  there  was  good  cause  for 
your  failure  to  make  a  timely  request  for 
review. 

§  416.1401  Definitions. 

As  used  in  this  subpart: 

“Date  you  receive  notice”  means  5 
days  after  the  date  on  the  notice,  unless 
you  show  us  that  you  did  not  receive  it 
within  the  5-day  period. 

“Decision”  means  the  decision  made 
by  an  administrative  law  judge  or  the 
Appeals  Council. 

“Determination”  means  the  initial 
determination  or  the  reconsidered 
determination. 

“Remand”  means  to  return  a  case  for 
further  review. 

“Vacate”  means  to  set  aside  a 
previous  action. 

“Waive”  means  to  give  up  a  right 
knowingly  and  volimtarily. 

“We,”  “us,”  or  “our”  refers  to  the 
Social  Security  Administration. 

“You”  or  “your”  refers  to  any  person 
or  the  eligible  spouse  of  any  person 
claiming  or  receiving  supplemental 
security  income  benefits. 

§  416.1402  Administrative  actions  that  are 
initiai  determinations. 

Initial  determinations  are  the 
determinations  we  make  that  are  subject 
to  administrative  and  judicial  review. 
The  initial  determination  will  state  the 
important  facts  and  give  the  reasons  for 
our  conclusions.  Initial  determinations 
regarding  supplemental  security  income 


beneRts  include,  but  are  not  limited  to, 
determinations  about — 

(a)  Your  eligibility  for.  or  the  amount 
of,  your  supplemental  security  income 
beneRts; 

(b)  Suspension,  reduction,  or 
termination  of  your  supplemental 
security  income  beneRts; 

(c)  Vt^ether  an  overpayment  of 
beneRts  must  be  repaid  to  us; 

(d)  Whether  payments  will  be  made, 
on  your  behalf,  to  a  representative 
payee,  unless  you  are  under  age  18, 
legally  incompetent,  or  determined  to  be 
a  drug  addict  or  alcoholic; 

(e)  Who  will  act  as  your  payee  if  we 
determine  that  representative  payment 
will  be  made; 

(f)  Imposing  penalties  for  failing  to 
report  important  information;  and 

(g)  Your  drug  addiction  or  alcoholism. 

§  416.1403  Administrative  actions  that  are 
not  initiai  determinations. 

(a)  Administrative  actions  that  are  not 
initial  determinations  may  be  reviewed 
by  us,  but  they  are  not  subject  to  the 
administrative  review  process  provided 
by  this  subpart  and  they  are  not  subject 
to  judicial  review.  These  actions 
include,  but  are  not  limited  to,  an  action 
about — 

(1)  Presumptive  disability  or 
presumptive  blindness; 

(2)  Your  eligibility  for,  or  the  amount 
of,  emergency  cash  advances; 

(3)  Denial  of  a  request  to  be  made  a 
representative  payee; 

(4)  Denial  of  a  request  to  use  the 
expedited  appeals  process; 

(5)  Denial  of  a  request  to  reopen  a 
determination  or  a  decision; 

(6)  The  fee  that  may  be  charged  or 
received  by  a  person  who  has 
represented  you  in  connection  with  a 
proceeding  before  us; 

(7)  Disqualifying  or  suspending  a 
person  from  acting  as  your 
representative  in  a  proceeding  before  us 
(See  §  416.1545);  and 

(8)  Denying  your  request  to  extend  the 
time  period  for  requesting  review  of  a 
determination  or  a  decision. 

(b)  We  send  some  notices  of  actions 
that  are  not  initial  determinations: 

(1)  If  you  receive  an  emergency  cash 
advance,  presumptive  disability  or 
presumptive  blindness  payments,  we 
shall  send  you  a  notice  explaining  the 
nature  and  the  conditions  of  the 
payments.  ' 

(2)  If  you  receive  presumptive 
disability  or  presumptive  blindness 
payments,  we  shall  send  you  a  notice 
when  these  payments  are  exhausted. 

§416.1404  Notice  of  the  initial 
determination. 

(a)  We  shall  mail  a  written  notice  of 
the  initial  determination  to  you  at  your 
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last  known  address.  Generally,  we  will 
not  send  a  notice  if  your  benefits  are 
stopped  because  of  your  death,  or  if  the 
initial  determination  is  a 
redetermination  that  your  eligibility  for 
benefits  and  the  amount  of  your  benefits 
have  not  changed. 

(b)  The  written  notice  that  we  send 
will  tell  you — 

(1)  What  our  initial  determination  is; 

(2)  The  reasons  for  our  determination; 
and 

(3)  What  rights  you  have  to  a 
reconsideration  or  hearing  on  the 
determination. 

(c)  If  our  initial  determination  is  that 
we  must  suspend,  reduce  or  terminate 
your  benefits,  the  notice  will  also  tell 
you  that  you  have  a  right  to  a 
reconsideration  or  hearing  before  the 
determination  takes  effect  (see 

§  416.1336). 

§  416.1405  Effect  of  an  initial 
determination. 

An  initial  determination  is  binding 
unless  you  request  a  reconsideration  or 
a  hearing,  as  appropriate,  within  the 
stated  time  period,  or  we  revise  the 
initial  determination. 

Reconsideration 

§  416.1407  Reconsideration— general 

Reconsideration  is  the  first  step  in  the 
administrative  review  process  that  we 
provide  if  you  are  dissatisfied  with  the 
initial  determination.  However,  if  the 
initial  determination  is  that  your 
blindness  or  disability  has  ceased  due  to 
medical  reasons,  your  first  step  is  to 
request  a  hearing  right  after  the  initial 
determination.  If  you  are  dissatisfied 
with  our  reconsidered  determination, 
you  may  request  a  hearing. 

§  416.1408  Parties  to  a  reconsideration. 

(a)  Who  may  request  a 
reconsideration.  If  you  are  dissatisfied 
with  the  initial  determination,  you  may 
request  that  we  reconsider  it.  In 
addition,  a  person  who  shows  in  writing 
that  his  or  her  rights  may  be  adversely 
affected  by  the  initial  determination 
may  request  a  reconsideration. 

(b)  Who  are  parties  to  a 
reconsideration.  After  a  request  for  the 
reconsideration,  you  and  any  person 
who  shows  in  writing  that  his  or  her 
rights  are  adversely  affected  by  the 
initial  determination  will  be  parties  to 
the  reconsideration. 

§  416.1409  How  to  request 
reconsideration. 

(a)  We  shall  reconsider  an  initial 
determination  if  you  or  any  other  party 
to  the  reconsideration  files  a  written 
request  at  one  of  our  offices  within  60 
days  after  the  date  you  receive  notice  of 


the  initial  determination  (or  within  the 
extended  time  period  if  we  extend  the 
time  as  provided  in  paragraph  (b)  of  this 
section). 

(b)  Extension  of  time  to  request  a 
reconsideration.  If  you  want  a 
reconsideration  of  the  initial 
determination  but  do  not  request  one  in 
time,  you  may  ask  us  for  more  time  to 
request  a  reconsideration.  Your  request 
for  an  extension  of  time  must  be  in 
writing  and  it  must  give  the  reasons  why 
the  request  for  reconsideration  was  not 
filed  witliin  the  stated  time  period.  If 
you  show  us  that  you  had  good  cause  for 
missing  the  deadline,  we  will  extend  the 
time  period.  To  determine  whether  good 
cause  exists,  we  use  the  standards 
explained  in  §  416.1411. 

§  416.141 1  Good  cause  for  missing  the 
deadline  to  request  review. 

(a)  In  determining  whether  you  have 
shown  that  you  have  good  cause  for 
missing  a  deadline  to  request  review  we 
consider — 

(1)  What  circumstances  kept  you  from 
making  the  request  on  time; 

(2)  Whether  our  action  misled  you; 
and 

(3)  Whether  you  did  not  understand 
the  requirements  of  the  Act  resulting 
from  amendments  to  the  Act,  other 
legislation,  or  court  decisions. 

(b)  Examples  of  circumstances  where 
good  cause  may  exist  include,  but  are 
not  limited  to,  the  following  situations: 

(1)  You  were  seriously  ill  and  were 
prevented  from  contacting  us  in  person, 
in  writing,  or  through  a  friend,  relative, 
or  other  person. 

(2)  There  was  a  death  or  serious 
illness  in  your  immediate  family. 

(3)  Important  records  were  destroyed 
or  damaged  by  fire  or  other  accidental 
cause. 

(4)  You  were  trying  very  hard  to  find 
necessary  information  to  support  your 
claim  but  did  not  find  the  information 
within  the  stated  time  periods. 

(5)  You  asked  us  for  additional 
information  explaining  our  action  within 
the  time  limit,  and  within  60  days  of 
receiving  the  explanation  you  requested 
reconsideration  or  a  hearing,  or  within 
30  days  of  receiving  the  explanation  you 
requested  Appeals  Council  review  or 
filed  a  civil  suit. 

(6)  We  gave  you  incorrect  or 
incomplete  information  about  when  and 
how  to  request  administrative  review  or 
to  file  a  civil  suit. 

(7)  You  did  not  receive  notice  of  the 
initial  determination  or  decision. 

(8)  You  sent  the  request  to  another 
Government  agency  in  good  faith  within 
the  time  limit  and  the  request  did  not 
reach  us  until  after  the  time  period  had 
expired. 


(9)  Unusual  or  unavoidable 
circumstances  exist  which  show  that 
you  could  not  have  known  of  the  need  to 
file  timely,  or  which  prevented  you  from 
filing  timely. 

§  416.1413  Reconsideration  procedures. 

If  you  request  reconsideration,  we  will 
give  you  a  chance  to  present  your  case. 
How  you  can  present  your  case  depends 
upon  the  issue  involved  and  whether 
you  are  asking  us  to  reconsider  an  initial 
determination  on  an  application  or  an 
initial  determination  on  a  suspension, 
reduction  or  termination  of  benefits.  The 
methods  of  reconsideration  include  the 
following: 

(a)  Case  review.  We  will  give  you  and 
the  other  parties  to  the  reconsideration 
an  opportunity  to  review  the  evidence  in 
our  files  and  then  to  present  oral  and 
written  evidence  to  us.  We  will  then 
make  a  decision  based  on  all  of  this 
evidence.  The  official  who  reviews  the 
case  will  make  the  reconsidered 
determination. 

(b)  Informal  conference.  In  addition  to 
following  the  procedures  of  a  case 
review,  an  informal  conference  allows 
you  and  the  other  parties  to  the 
reconsideration  an  opportunity  to 
present  witnesses.  A  summary  record  of 
this  proceeding  will  become  part  of  the 
case  record.  The  official  who  conducts 
the  informal  conference  will  make  the 
reconsidered  determination. 

(c)  Formal  conference.  In  addition  to 
following  the  procedures  of  an  informal 
conference,  a  formal  conference  allows 
you  and  the  other  parties  to  a 
reconsideration  an  opportunity  to 
request  us  to  subpoena  adverse 
witnesses  and  relevant  documents  and 
to  cross-examine  adverse  witnesses.  A 
summary  record  of  this  proceeding  will 
become  a  part  of  the  case  record.  The 
official  who  conducts  the  formal 
conference  will  make  the  reconsidered 
determination. 

§  416.1414  Reconsiderations  of  initial 
determinations  on  applications. 

The  method  of  reconsideration  we 
will  use  when  you  appeal  an  initial 
determination  on  your  application  for 
benefits  depends  on  the  issue  involved 
in  your  case. 

(a)  Nonmedical  issues.  If  you 
challenge  our  finding  on  a  nonmedical 
issue,  we  shall  offer  you  a  case  review 
or  an  informal  conference,  and  will 
reach  our  reconsidered  determination  on 
the  basis  of  the  review  you  select. 

(b)  Medical  issues.  If  you  challenge 
our  finding  on  a  medical  issue  (even  if 
you  received  payments  because  we 
presumed  you  were  blind  or  disabled), 
we  shall  reach  our  reconsidered 
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determination  on  the  basis  of  a  case 
review. 

§  416.1415  Reconsideration  procedures 
for  post-eiigibiiity  ciaints. 

If  you  are  eligible  for  supplemental 
security  income  benefits  and  we  notify 
you  that  we  are  going  to  suspend,  reduce 
or  terminate  your  benefits,  you  can 
appeal  our  determination  within  60  days 
of  the  date  you  receive  our  notice.  The 
60-day  period  may  be  extended  if  you 
have  good  cause  for  an  extension  of 
time  under  the  conditions  stated  in 
§  416.1411(b).  If  you  appeal  a 
suspension,  reduction,  or  termination  of 
benefits,  the  method  of  reconsideration 
we  will  use  depends  on  the  issue  in  your 
case.  If  the  issue  in  your  case  is  that  you 
are  no  longer  blind  or  disabled  for 
medical  reasons,  you  will  receive  a 
hearing.  If  any  other  issue  is  involved, 
you  have  the  choice  of  a  case  review, 
informal  conference  or  formal 
conference.  (See  §  416.1336  which 
discusses  your  right  to  have  your 
payments  continued  at  the  same  level 
until  we  issue  a  determination  or 
decision  on  your  appeal.) 

§  416.1416  Arrangement  for  conferences. 

(a)  As  soon  as  we  receive  a  request 
for  a  formal  or  informal  conference,  we 
shall  set  the  time,  date  and  place  for  the 
conference. 

(b)  We  shall  send  you  and  any  other 
parties  to  the  reconsideration  a  written 
notice  about  the  conference  (either  by 
mailing  it  to  your  last  known  address  or 
by  personally  serving  you  with  it)  at 
least  10  days  before  the  conference. 
However,  we  may  hold  the  conference 
sooner  if  we  all  agree.  We  will  not  send 
written  notice  of  the  time,  date,  and 
place  of  the  conference  if  you  waive 
your  right  to  receive  it. 

(c)  We  shall  schedule  the  conference 
within  15  days  after  you  request  it,  but, 
at  our  discretion  or  at  your  request,  we 
will  delay  the  conference  if  we  think  the 
delay  will  ensure  that  the  conference  is 
conducted  efficiently  and  properly. 

(d)  We  shall  hold  the  conference  at 
one  of  our  offices,  by  telephone  or  in 
person,  whichever  you  prefer.  We  will 
hold  the  conference  elsewhere  in  person 
if  you  show  circumstances  that  make 
this  arrangement  reasonably  necessary. 

§  416.1417  Notice  Of  another  person’s 
request  for  reconsideration. 

If  any  other  person  files  a  request  for 
reconsideration  of  the  initial 
determination  in  your  case,  we  shall 
notify  you  at  your  last  known  address 
before  we  reconsider  the  initial 
determination.  We  shall  also  give  you 
an  opportunity  to  present  any  evidence 


you  think  helpful  to  the  reconsidered 
determination. 

§  416.1416  Reconsidered  determination. 

After  you  or  another  person  requests 
a  reconsideration,  we  shall  review  the 
evidence  considered  in  making  the 
initial  determination  and  any  other 
evidence  we  receive.  We  shall  make  our 
determination  based  on  this  evidence. 
The  person  who  makes  the  reconsidered 
determination  shall  have  had  no  prior 
involvement  with  the  initial 
determination. 

§  416.1420  Effect  of  a  reconsidered 
determination. 

The  reconsidered  determination  is 
binding  unless — 

(a)  You  or  any  other  party  to  the 
reconsideration  requests  a  hearing 
within  the  stated  time  period  and  a 
decision  is  made; 

(b)  The  expedited  appeals  process  is 
used;  or 

(c)  The  reconsidered  determination  is 
revised. 

§  416.1421  Notice  of  a  reconsidered 
determination. 

We  shall  mail  a  written  notice  of  the 
reconsidered  determination  to  the 
parties  at  their  last  known  address.  We 
shall  state  the  specific  reasons  for  the 
determination  and  tell  you  and  any 
other  parties  of  the  right  to  a  hearing.  If 
it  is  appropriate,  we  will  also  tell  you 
and  any  Other  parties  how  to  use  the 
expedited  appeals  process. 

Expedited  Appeals  Process 

§  416.1423  Expedited  appeais  process- 
general. 

By  using  the  expedited  appeals 
process  you  may  go  directly  to  a  Federal 
district  court  without  first  completing 
the  administrative  review  process  that  is 
generally  required  before  the  court  will 
hear  your  case. 

§  416.1424  When  the  expedited  appeals 
process  may  be  used. 

You  may  use  the  expedited  appeals 
process  if  all  of  the  following 
requirements  are  met; 

(a)  We  have  made  an  initial  and  a 
reconsidered  determination;  an 
administrative  law  judge  has  made  a 
hearing  decision;  or  Appeals  Council 
review  has  been  requested,  but  a  final 
decision  has  not  been  issued. 

(b)  You  are  a  party  to  the 
reconsidered  determination  or  the 
hearing  decision. 

(c)  You  have  submitted  a  written 
request  for  the  expedited  appeals 
process. 

(d)  You  have  claimed,  and  we  agree, 
that  the  only  factor  preventing  a 


favorable  determination  or  decision  is  a 
provision  in  the  law  that  you  believe  is 
unconstitutional. 

(e)  If  you  are  not  the  only  party,  all 
parties  to  the  determination  or  decision 
agree  to  request  the  expedited  appeals 
process. 

§  416.1425  How, to  request  expedited 
appeals  process. 

(a)  Time  of  filing  request.  You  may 
request  the  expedited  appeals  process — 

(1)  Within  60  days  after  the  date  you 
receive  notice  of  the  reconsidered 
determination  (or  within  the  extended 
time  period  if  we  extend  the  time  as 
provided  in  paragraph  (c)  of  this 
section); 

(2)  At  any  time  after  you  have  filed  a 
timely  request  for  a  hearing  but  before 
you  receive  notice  of  the  administrative 
law  judge’s  decision; 

(3)  Within  60  days  after  the  date  you 
receive  a  notice  of  the  administrative 
law  judge's  decision  or  dismissal  (or 
within  the  extended  time  period  if  we 
extend  the  time  as  provided  in 
paragraph  (c)  of  this  section);  or 

(4)  At  any  time  after  you  have  filed  a 
timely  request  for  Appeals  Council 
review,  but  before  you  receive  notice  of 
the  Appeals  Council's  action. 

(b)  Place  of  filing  request.  You  may 
file  a  written  request  for  the  expedited 
appeals  process  at  one  of  our  offices. 

(c)  Extension  of  time  to  request 
expedited  appeals  process. 

If  you  want  to  use  the  expedited 
appeals  process  but  do  not  request  it 
within  the  stated  time  period,  you  may 
ask  for  more  time  to  submit  your 
request.  Your  request  for  an  extension  of 
time  must  be  in  writing  and  it  must  give 
the  reasons  why  the  request  for  the 
expedited  appeals  process  was  not  filed 
within  the  stated  time  period.  If  you 
show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  $  416.1411. 

§  416.1426  Agreement  in  expedited 
appeais  process. 

If  you  meet  all  the  requirements 
necessary  for  the  use  of  the  expedited 
appeals  process,  our  authorized 
representative  shall  prepare  an 
agreement.  The  agreement  must  be 
signed  by  you,  by  every  other  party  to 
the  determination  or  decision,  and  by 
our  authorized  representative.  The 
agreement  must  provide  that — 

(a)  The  facts  in  your  claim  are  not  in 
dispute; 

(b)  The  sole  issue  in  dispute  is 
whether  a  provision  of  die  Act  that 
applies  to  your  case  is  unconstitutional; 
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(c)  Except  for  your  belief  that  a 
provision  of  the  Act  is  unconstitutional, 
you  agree  with  our  interpretation  of  the 
law; 

(d)  If  the  provision  of  the  Act  that  you 
believe  is  tinconstitutional  were  not 
applied  to  your  case,  your  claim  would 
be  allowed;  and 

(e)  Our  determination  or  the  decision 
is  Hnal  for  the  purpose  of  seeking 
judicial  review. 

§  416.1427  Effect  of  expedited  appeals 
process  agreement 

After  an  expedited  appeals  process 
agreement  is  signed,  you  will  not  need 
to  complete  the  remaining  steps  of  the 
administrative  review  process.  Instead, 
you  may  hie  an  action  in  a  Federal 
district  court  within  60  days  after  the 
date  the  agreement  is  signed  by  our 
authorized  representative. 

§  416.1428  Expedited  appeals  process 
request  that  does  not  result  in  agreement. 

If  you  do  not  meet  all  of  the 
requirements  necessary  to  use  the 
expedited  appeals  process,  we  shall  tell 
you  that  your  request  to  use  this^process 
is  denied  and  that  your  request  will  be 
considered  as  a  request  for  a  hearing,  or 
Appeals  Council  review,  whichever  is 
appropriate. 

Hearings 

§  416.1429  Hearing— general 

If  you  are  dissatisfied  with  one  of  the 
determinations  or  decisions  listed  in 
§  416.1430  you  may  request  a  hearing. 
The  Associate  Commissioner  for 
Hearings  and  Appeals,  or  his  or  her 
delegate,  shall  appoint  an  administrative 
law  judge  to  conduct  the  hearing.  If 
circumstances  warrant,  the  Associate 
Commissioner,  or  his  or  her  delegate, 
may  assign  your  case  to  another 
administrative  law  judge.  At  the  hearing 
you  may  appear  in  person,  submit  new 
evidence,  examine  the  evidence  used  in 
making  the  determination  or  decision 
under  review,  and  present  and  question 
witnesses.  The  administrative  law  judge 
who  conducts  the  hearing  may  ask  you 
questions.  He  or  she  shall  issue  a 
decision  based  on  the  hearing  record.  If 
you  waive  your  right  to  appear  at  a 
hearing,  the  administrative  law  judge 
will  make  a  decision  based  on  the 
evidence  that  is  in  the  file  and  any  new 
evidence  that  may  have  been  submitted 
for  consideration. 

§  416.1430  Availability  of  a  hearing. 

(a)  You  may  request  a  hearing  if  we 
have  made — 

(1)  A  reconsidered  determination; 

(2)  An  initial  determination  or  revised 
initial  determination  that  your  blindness 


or  disability  has  ceased  due  to  medical 
reasons; 

(3)  A  reconsideration  of  a  revised 
determination  of  an  initial  or 
reconsidered  determination  that 
involves  a  suspension,  reduction  or 
termination  of  benefits;  .. 

(4)  A  revised  initial  determination  or 
revised  reconsidered  determination  that 
does  not  involve  a  suspension,  reduction 
or  termination,  of  benefits;  or 

(5)  A  revised  decision  based  on 
evidence  not  included  in  the  record  on 
which  the  prior  decision  was  based. 

(b)  We  will  hold  a  hearing  only  if  you 
or  another  party  to  the  hearing  file  a 
written  request  for  a  hearing. 

§  416.1432  Parties  to  a  hearing. 

(a)  Who  may  request  a  hearing.  You 
may  request  a  hearing  if  a  hearing  is 
available  under  §  416.1430.  In  addition,  a 
person  who  shows  in  writing  that  his  or 
her  rights  may  be  adversely  affected  by 
the  decision  may  request  a  hearing. 

(b)  Who  are  parties  to  a  hearing. 

After  a  request  for  a  hearing  is  made, 
you,  the  other  parties  to  the  initial, 
reconsidered,  or  revised  determination, 
and  any  other  person  who  shows  in 
writing  that  his  or  her  rights  may  be 
adversely  affected  by  the  hearing,  are 
parties  to  the  hearing.  In  addition,  any 
other  person  may  be  made  a  party  to  the 
hearing  if  his  or  her  rights  may  be 
adversely  affected  by  the  decision,  and 
the  administrative  law  judge  notifies  the 
person  to  appear  at  the  hearing  or  to 
present  evidence  supporting  his  or  her 
interest. 

§  416.1433  How  to  request  a  hearing. 

(a)  Written  request.  You  may  request 
a  hearing  by  filing  a  written  request. 

You  should  include  in  your  request — 

(1)  Your  name  and  social  security 
number; 

(2)  The  name  and  social  security 
number  of  your  spouse,  if  any; 

(3)  The  reasons  you  ^sagree  with  the 
previous  determination  or  decision; 

(4)  A  statement  of  additional  evidence 
to  be  submitted  and  the  date  you  will 
submit  it;  and 

(5)  The  name  and  address  of  any 
designated  representative. 

(b)  When  and  where  to  file.  The 
request  must  be  filed  at  one  of  our 
offices  within  60  days  after  the  date  you 
receive  notice  of  the  previous 
determination  or  decision  (or  within  the 
extended  time  period  if  we  extend  the 
time  as  provided  in  paragraph  (c)  of  this 
section). 

(c)  Extension  of  time  to  request  a 
hearing.  If  you  have  a  right  to  a  hearing 
but  do  not  request  one  in  time,  you  may 
ask  for  more  time  to  make  your  request. 
The  request  for  an  extension  of  time 


must  be  in  writing  and  it  must  give  the 
reasons  why  the  request  for  a  hearing 
was  not  filed  within  the  stated  time 
period.  You  may  file  your  request  for  an 
extension  of  time  at  one  of  our  offices.  If 
you  show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  $  416.1411. 

§  416.1435  Submitting  evidence  before  a 
hearing. 

If  possible,  the  evidence  or  a  summary 
of  evidence  you  wish  to  have  considered 
at  the  hearing  should  be  submitted  to 
the  administrative  law  judge  with  the 
request  for  hearing  or  within  10  days 
after  filing  the  request.  Each  party  shall 
make  every  effort  to  be  sure  that  all 
material  evidence  is  received  by  the 
administrative  law  judge  or  is  available 
at  the  time  and  place  set  for  the  hearing. 

§  416.1436  Time  and  place  for  a  hearing. 

(a)  The  administrative  law  judge  sets 
the  time  and  place  for  the  hearing.  He  or 
she  may  change  the  time  and  place,  if  it 
is  necessary.  After  sending  the  parties 
reasonable  notice  of  the  proposed 
action,  the  administrative  law  judge  may 
adjourn  or  postpone  the  hearing  or 
reopen  it  to  receive  additional  evidence 
any  time  before  he  or  she  notifies  the 
parties  of  a  hearing  decision.  Hearings 
are  held  in  the  50  States,  the  District  of 
Columbia  and  the  Northern  Mariana 
Islands. 

(b)  If  you  object  to  the  time  or  place  of 
the  hearing,  you  must  notify  the 
administrative  law  judge  in  writing  at 
the  earliest  possible  opportunity  before 
the  time  set  for  the  hearing.  You  must 
state  the  reasons  for  your  objection  and 
the  time  or  place  you  want  the  hearing 
to  be  held.  The  administrative  law  judge 
may  change  the  time  or  place  for  the 
hearing  if  you  show  good  cause  for  the 
change. 

§  416.1438  Notice  Of  a  hearing. 

After  the  administrative  law  judge 
sets  the  time  and  place  for  the  hearing, 
notice  of  the  hearing  will  be  mailed  to 
the  parties  at  their  last  known  address 
or  given  by  personal  service,  unless  you 
have  indicated  in  writing  that  you  do  not 
wish  to  receive  this  notice.  The  notice 
will  be  mailed  or  served  at  least  10  days 
before  the  hearing.  It  will  contain  a 
statement  of  the  specific  issues  to  be 
decided  and  tell  you  that  you  may 
designate  a  person  to  represent  you 
during  the  proceedings. 

§  416.1439  Objections  to  the  issues. 

If  you  object  to  the  issues  to  be 
decided  upon  at  the  hearing,  you  must 
notify  the  administrative  law  judge  in 
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writing  at  the  earliest  possible 
opportunity  before  the  time  set  for  the 
hearing.  You  must  state  the  reasons  for 
your  objections.  The  administrative  law 
judge  shall  make  a  decision  on  your 
objections  either  in  writing  or  at  the 
hearing. 

§  416.1440  Disqualification  of  the 
administrative  law  judge. 

An  administrative  law  judge  shall  not 
conduct  a  hearing  if  he  or  she  is 
prejudiced  or  partial  with  respect  to  any 
party  or  has  any  interest  in  the  matter 
pending  for  decision.  If  you  object  to  the 
administrative  law  judge  who  will 
conduct  the  hearing,  you  must  notify  the 
administrative  law  judge  at  your  earliest 
opportunity.  The  actoinistrative  law 
judge  shall  consider  your  objections  and 
shall  decide  whether  to  proceed  with  the 
hearing  or  withdraw.  If  he  or  she 
withdraws,  the  Associate  Commissioner 
for  Hearings  and  Appeals,  or  his  or  her 
delegate,  will  appoint  another 
administrative  law  judge  to  conduct  the 
hearing.  If  the  administrative  law  judge 
does  not  withdraw,  you  may.  after  the 
hearing,  present  your  objections  to  the 
Appeals  Council  as  reasons  why  the 
hearing  decision  should  bo  revised  or  a 
new  hearing  held  before  another 
administrative  law  judge. 

§  416.1441  Prehearing  case  review. 

(a)  General.  After  a  hearing  is 
requested  but  before  it  is  held,  we  may, 
for  the  purposes  of  a  prehearing  case 
review,  forward  the  case  to  the 
component  of  our  office  (including  a 
State  agency)  that  issued  the 
determination  being  reviewed.  That 
component  will  decide  whether  the 
determination  may  be  revised.  A  revised 
determination  may  be  wholly  or 
partially  favorable  to  you.  A  prehearing 
case  review  will  not  delay  the 
scheduling  of  a  hearing  unless  you  agree 
to  continue  the  review  and  delay  the 
hearing.  If  the  prehearing  case  review  is 
not  completed  before  the  date  of  the 
hearing,  the  case  will  be  sent  to  the 
administrative  law  judge  unless  a 
favorable  revised  determination  is  in 
process  or  you  and  the  other  parties  to 
the  hearing  agree  in  writing  to  delay  the 
hearing  until  the  review  is  completed. 

(b)  When  a  prehearing  case  review 
may  be  conducted.  We  may  conduct  a 
prehearing  case  review  if— 

(1)  Additional  evidence  is  submitted; 

(2)  There  is  an  indication  that 
additional  evidence  is  available; 

(3)  There  is  a  change  in  the  law  or 
regulation;  or 

(4)  There  is  an  error  in  the  file  or  some 
other  indication  that  the  prior 
determination  may  be  revised. 


(c)  Notice  of  a  prehearing  revised 
determination.  If  we  revise  the 
determination  In  a  prehearing  case 
review,  we  shall  mail  written  notice  of 
the  revised  determination  to  all  parties 
at  their  last  known  address.  We  will 
state  the  basis  for  the  revised 
determination  and  advise  all  parties  of 
their  right  to  request  a  hearing  on  the 
revised  determination  within  60  days 
after  the  date  of  receiving  this  notice. 

(d)  Revised  determination  wholly 
favorable.  If  the  revised  determination 
is  wholly  favorable  to  you,  we  shall  tell 
you  in  the  notice  that  the  administrative 
law  judge  will  dismiss  the  hearing 
request  unless  a  party  requests  that  the 
hearing  proceed.  A  request  to  continue 
must  be  made  in  writing  within  30  days 
after  the  date  the  notice  of  the  revised 
determination  is  mailed. 

(e)  Revised  determination  partially 
favorable.  If  the  revised  determination 
is  partially  favorable  to  you,  we  shall 
tell  you  in  the  notice  what  was  not 
favorable.  We  shall  also  tell  you  that  the 
hearing  you  requested  will  be  held 
unless  you,  the  parties  to  the  revised 
determination  and  the  parties  to  the 
hearing  tell  us  that  all  parties  agree  to 
dismiss  the  hearing  request. 

Hearing  Procedures 

§  416.1444  Hearing  procedures— general. 

A  hearing  is  open  to  the  parties  and  to 
other  persons  the  administrative  law 
judge  considers  necessary  and  proper. 
At  the  hearing  the  administrative  law 
judge  looks  fully  into  the  issues, 
questions  you  and  the  other  witnesses, 
and  accepts  as  evidence  any  documents 
that  are  material  to  the  issues.  The 
administrative  law  judge  may  stop  the 
hearing  temporarily  and  continue  it  at  a 
later  date  if  he  or  she  believes  that  there 
is  material  evidence  missing  at  the 
hearing.  The  administrative  law  judge 
may  also  reopen  the  hearing  at  any  time 
before  he  or  she  mails  a  notice  of  the 
decision  in  order  to  receive  new  and 
material  evidence.  The  administrative 
law  judge  may  decide  when  the 
evidence  will  be  presented  and  when 
the  issues  will  be  discussed. 

§  416.1446  Issues  before  the 
administrative  law  judge. 

(a)  General.  The  issues  before  the 
administrative  law  judge  include  all  the 
issues  brought  out  in  the  initial, 
reconsidered  or  revised  determination 
that  were  not  decided  entirely  in  your 
favor.  However,  if  evidence  presented 
before  or  during  the  hearing  causes  the 
administrative  law  judge  to  question  a 
fully  favorable  determination,  he  or  she 
will  notify  you  and  will  consider  it  an 
issue  at  the  hearing. 


(b)  New  issues. — (1)  General.  The 
administrative  law  judge  may  consider  a 
new  issue  at  the  hearing  if  he  or  she 
notihes  you  and  all  the  parties  about  the 
new  issue  any  time  after  receiving  the 
hearing  request  and  before  mailing 
notice  of  the  hearing  decision.  The 
administrative  law  judge  or  any  party 
may  raise  a  new  issue;  an  issue  may  be 
raised  even  though  it  arose  after  the 
request  for  a  hearing  and  even  though  it 
has  not  been  considered  in  an  initial  or 
reconsidered  determination.  However,  it 
may  not  be  raised  if  it  involves  a  claim 
that  is  within  the  jurisdiction  of  a  State 
agency  under  a  Federal-State  agreement 
concerning  the  determination  of 
disability. 

(2)  Notice  of  a  new  issue.  The 
administrative  law  judge  shall  notify 
you  and  any  other  party  if  he  or  she  will 
consider  any  new  issue.  Notice  of  the 
time  and  place  of  the  hearing  on  any 
new  issues  will  be  given  in  ffie  manner 
described  in  §  416.1438,  unless  you  have 
indicated  in  writing  that  you  do  not  wish 
to  receive  the  notice. 

§  416.1448  Deciding  a  case  without  an  oral 
hearing. 

(a)  Decision  wholly  favorable.  If  the 
evidence  in  the  hearing  record  supports 
a  finding  in  favor  of  you  and  all  the 
parties  on  every  issue,  the 
administrative  law  judge  may  issue  a 
hearing  decision  without  holding  an  oral 
hearing.  However,  the  notice  of  the 
decision  will  inform  you  that  you  have 
the  right  to  an  oral  hearing  and  that  you 
have  a  right  to  examine  the  evidence  on 
which  the  decision  is  based. 

(b)  Parties  do  not  wish  to  appear.  (1) 
The  administrative  law  judge  may 
decide  a  case  on  the  record  and  not 
conduct  an  oral  hearing  if — 

(1)  You  and  all  the  parties  indicate  in 
writing  that  you  do  not  wish  to  appear 
before  the  administrative  law  judge  at 
an  oral  hearing;  or 

(ii)  You  live  outside  the  United  States 
and  you  do  not  inform  us  that  you  want 
to  appear  and  there  are  no  other  parties 
who  wish  to  appear. 

(2)  When  an  oral  hearing  is  not  held, 
the  administrative  law  judge  shall  make 
a  record  of  the  material  evidence.  The 
record  will  include  the  applications, 
written  statements,  certificates,  reports, 
affidavits,  and  other  documents  which 
were  used  in  making  the  determination 
under  review  and  any  additional 
evidence  you  or  any  other  party  to  the 
hearing  present  in  writing.  The  decision 
of  the  administrative  law  judge  must  be 
based  on  this  record. 

(c)  Case  remanded  for  a  revised 
determination.  (1)  The  administrative 
law  judge  may  remand  a  case  to  the 
appropriate  component  of  our  office  for 
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a  revised  determination  if  there  is 
reason  to  believe  that  the  revised 
determination  would  be  fully  favorable 
to  you.  This  could  happen  if  the 
administrative  law  judge  receives  new 
and  material  evidence  or  if  there  is  a 
change  in  the  law  that  permits  the 
favorable  detenninatiom 

(2]  Unless  you  request  the  remand  the 
administrative  law  judge  shall  notify 
you  that  your  case  has  been  remanded 
and  tell  you  that  if  you  object,  you  must 
notify  him  or  her  of  your  objections 
within  10  days  of  the  date  the  case  is 
remanded  or  we  will  assume  that  you 
agree  to  the  remand.  If  you  object  to  the 
remand,  the  administrative  law  judge 
will  consider  the  objection  and  rule  on  it 
in  writing. 

§  416.1449  Presenting  written  statements 
and  oral  arguments. 

Yon  or  a  person  you  designate  to  act 
as  your  representative  may  appear 
before  the  administrative  law  judge  to 
state  your  case,  to  present  a  written 
summary  of  your  case,  or  to  enter 
written  statements  about  the  facts  and 
law  material  to  your  case  into  the 
record.  A  copy  of  your  written 
statements  should  be  hied  for  each 
party. 

§  416.1450  Presenting  evidence  at  a 
hearing. 

(a)  The  right  to  appear  and  present 
evidence.  Any  parfy  to  a  hearing  has  the 
right  to  appear  before  the  administrative 
law  judge,  either  personally  or  by  means 
of  a  designated  representative,  to 
present  evidence  and  to  state  his  or  her 
position. 

(b)  Waiver  of  the  right  to  appear.  You 
may  send  the  administrative  law  judge  a 
waiver  or  a  written  statement  indicating 
that  you  do  not  wish  to  appear  at  the 
hearing.  You  may  withdraw  this  waiver 
any  time  before  a  notice  of  the  hearing 
decision  is  mailed  to  you.  Even  if  all  of 
the  parties  waive  their  right  to  appear  at 
a  hearing,  the  administrative  law  judge 
may  notify  them  of  a  time  and  a  place 
for  an  oral  hearing,  if  he  or  she  believes 
that  a  personal  appearance  and 
testimony  by  you  or  any  other  party  is 
necessary  to  decide  the  case. 

(c)  What  evidence  is  admissible  at  a 
hearing.  The  administrative  law  judge 
may  receive  evidence  at  the  hearing 
even  though  the  evidence  would  not  be 
admissible  in  court  under  the  rules  of 
evidence  used  by  the  court. 

(d)  Subpoenas.  (1)  When  it  is 
reasonably  necessary  for  the  full 
presentation  of  a  case,  an  administrative 
law  judge  or  a  member  of  the  Appeals 
Council  may,  on  his  or  her  own  initiative 
or  at  the  request  of  a  party,  issue 
subpoenas  for  the  appearance  and 


testimony  of  witnesses  and  for  the 
production  of  books,  records, 
correspondence,  papers,  or  other 
documents  that  are  material  to  an  issue 
at  the  hearing. 

(2)  Parties  to  a  hearing  who  wish  to 
subpoena  documents  or  witnesses  must 
file  a  written  request  for  the  issuance  of 
a  subpoena  with  the  administrative  law 
judge  or  at  one  of  our  offices  at  least  5 
days  before  the  hearing  date.  The 
written  request  must  give  the  names  of 
the  witnesses  or  documents  to  be 
produced;  describe  the  address  or 
location  of  the  witnesses  or  documents 
with  suRicient  detail  to  find  them;  state 
the  important  facts  that  the  witness  or 
document  is  expected  to  prove;  and 
indicate  why  these  facts  could  not  be 
proven  without  issuing  a  subpoena. 

(3)  We  will  pay  the  cost  of  issuing  the 
subpoena. 

(4)  We  will  pay  subpoenaed  witnesses 
the  same  fees  and  mileage  they  would 
receive  if  they  had  been  subpoenaed  by 
a  Federal  district  court. 

(e)  Witnesses  at  a  hearing.  Witnesses 
may  appear  at  a  hearing.  They  shall 
testify  under  oath  or  affirmation,  unless 
the  administrative  law  judge  finds  an 
important  reason  to  excuse  them  fi'om 
taking  an  oath  or  affirmation.  The 
administrative  law  judge  may  ask  the 
witnesses  any  questions  material  to  the 
issues  and  shall  allow  the  parties  or 
their  designated  representatives  to  do 
so. 

(f)  Collateral  estoppel— issues 
previously  decided.  An  issue  at  your 
hearing  may  be  a  fact  that  has  already 
been  decided  in  one  of  our  previous 
determinations  or  decisions  in  a  claim 
involving  the  same  parties,  but  arising 
under  a  different  title  of  the  Act  or  under 
the  Federal  Coal  Mine  Health  and 
Safety  Act.  If  this  happens,  the 
administrative  law  judge  will  not 
consider  the  issue  again,  but  will  accept 
the  factual  finding  made  in  the  previous 
determination  or  decision  unless  there 
are  reasons  to  believe  that  it  was  wrong. 

§  416.1451  When  a  record  of  a  hearing  Is 
made. 

The  administrative  laW  judge  shall 
make  a  complete  record  of  the  hearing 
proceedings.  The  record  will  be 
prepared  as  a  typed  copy  of  the 
proceedings  if — 

(a)  The  case  is  sent  to  the  Appeals 
Council  without  a  decision  or  with  a 
recommended  decision  by  the 
administrative  law  judge; 

(b)  You  seek  judicial  review  of  your 
case  by  filing  an  action  in  a  Federal 
district  court  within  the  stated  time 
period,  unless  we  request  the  court  to 
remand  the  case;  or 


(c)  An  administrative  law  judge  or  the 
Appeals  Council  asks  for  a  written 
record  of  the  proceedings. 

§  416.1452  Consolidated  hearings. 

(a)  General.  (1)  A  consolidated 
hearing  may  be  held  if— 

(ij  You  have  requested  a  hearing  to 
decide  your  eligibility  for  supplemental 
security  income  benefits  and  you  have 
also  requested  a  hearing  to  decide  your 
rights  under  another  law  we  administer; 
and 

(ii)  One  or  more  of  the  issues  to  be 
considered  at  the  hearing  you  requested 
are  the  same  issues  that  are  involved  in 
another  claim  you  have  pending  before 
us. 

(2)  If  the  administrative  law  judge 
decides  to  hold  the  hearing  on  both 
claims,  he  or  she  decides  both  claims, 
even  if  we  have  not  yet  made  an  initial 
or  reconsidered  determination  on  the 
other  claim. 

(b)  Record,  evidence,  and  decision. 
There  will  be  a  single  record  at  a 
consolidated  hearing.  This  means  that 
the  evidence  introduced  in  one  case 
becomes  evidence  in  the  other(s].  The 
administrative  law  judge  may  make 
either  a  separate  or  consolidated 
decision. 

§  416.1453  The  administrative  law  judge’s 
decision. 

(a)  General.  The  administrative  law 
judge  shall  issue  a  written  decision 
which  gives  the  findings  of  fact  and  the 
reasons  for  the  decision.  The  decision 
must  be  based  on  evidence  ofiered  at 
the  hearing  or  otherwise  included  in  the 
record.  The  administrative  law  judge 
shall  mail  a  copy  of  the  decision  to  all 
the  parties  at  their  last  known  address. 
The  Appeals  Council  may  also  receive  a 
copy  of  the  decision. 

(b)  Time  for  the  administrative  law 
judge’s  decision.  (1)  The  administrative 
law  judge  must  issue  the  hearing 
decision  no  later  than  90  days  after  the 
request  for  hearing  is  filed,  unless — 

(1)  The  matter  to  be  decided  is 
whether  you  are  disabled;  or 

(ii)  There  is  good  cause  for  extending 
the  time  period  because  of  unavoidable 
circumstances. 

(2)  Good  cause  for  extending  the  time 
period  may  be  found  under  the  following 
circumstances: 

(i)  Delay  caused  by  you  or  by  your 
representative’s  action.  The  time  period 
for  decision  in  this  instance  may  be 
extended  by  the  total  number  of  days  of 
the  delays.  The  delays  include  delays  in 
submitting  evidence,  briefs,  or  other 
statements,  postponements  or 
adjournments  made  at  your  request,  and 
any  other  delays  caused  by  you  or  your 
representative. 
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(ii)  Other  delays.  The  time  period  for 
decision  may  be  extended  where  delays 
occur  through  no  fault  of  the  Secretary. 

In  this  instance,  the  decision  will  be 
issued  as  soon  as  practicable. 

(c)  Recommended  decision.  Although 
an  administrative  law  judge  will  usually 
make  an  initial  decision,  where 
appropriate  he  or  she  may  send  the  case 
to  the  Appeals  Council  .with  a 
recommended  decision.  Also,  if  a 
Federal  district  court  remands  a  case  to 
the  Appeals  Council,  and  the  Appeals 
Council  remands  the  case  to  an 
administrative  law  judge,  the  case  must 
be  returned  to  the  Appeals  Council  widi 
a  recommended  decision.  The 
administrative  law  judge  shall  mail  a 
copy  of  the  recommended  decision  to 
the  parties  at  their  last  known  address 
and  8uid  the  recommended  decision  to 
the  Appeals  Council. 

§  416.1455  The  effect  of  the  administrative 
law  Judge’s  decision. 

The  decision  of  the  administrative  law 
judge  is  binding  on  all  parties  to  the 
hearing  unless — 

(a)  You  or  another  party  request  a 
review  of  the  decision  by  the  Appeals 
Council  within  the  stated  time  period, 
and  the  Appeals  Council  reviews  your 
case: 

(b)  You  or  another  party  requests  a 
review  of  the  decision  by  the  Appeals 
Council  within  the  stated  time  period, 
the  Appeals  Council  denies  your  request 
for  review,  and  you  seek  judicial  re\dew 
of  your  case  by  filing  an  action  in  a 
Federal  district  court; 

(c)  The  decision  is  revised  by  an 
admiAistrative  law  judge  or  the  Appeals 
Coimcil  under  the  procedures  explained 
in  S  416.1487; 

(d)  The  expedited  appeals  process  is 
used;  or 

(e)  The  decision  is  a  recommended 
decision  directed  to  the  Appeals 
Council. 

§  416.1456  Removal  of  hearing  request  to 
the  Appeals  Council. 

If  you  have  requested  a  hearing  and 
the  request  is  pending  before  an 
administrative  law  judge,  the  Appeals 
Council  may  assume  responsibility  for 
holding  a  hearing  by  requesting  that  the 
administrative  law  judge  send  the 
hearing  request  to  it.  If  the  Appeals 
Council  holds  a  hearing,  it  shall  conduct 
the  hearing  according  to  the  rules  for 
hearings  before  an  administrative  law 
judge.  Notice  shall  be  mailed  to  all 
parties  at  their  last  known  address 
telling  them  that  the  Appeals  Council 
has  assumed  responsibihty  for  the  case. 


S  416.1457  Dismissai  of  a  request  for  a 
hearing. 

An  administrative  law  judge  may 
dismiss  a  request  for  a  hearing  under 
any  of  the  following  conditions: 

(a)  At  any  time  before  notice  of  the 
hearing  decision  is  mailed,  you  or  the 
party  or  parties  that  requested  the 
hearing  ask  to  withdraw  the  request 
This  request  may  be  submitted  in 
writing  to  the  administrative  law  judge 
or  made  orally  at  the  hearing. 

(b)  Neither  you  nor  the  person  you 
designate  to  act  as  your  representative 
appears  at  the  time  and  place  set  for  the 
hearing  and — 

(1)  Before  the  time  set  for  the  hearing 
you  did  not  give  the  administrative  law 
judge  a  good  reason  why  you  or  your 
representative  could  not  appear;  or 

(2)  Within  10  days  after  the 
adiministrative  law  judge  mails  you  a 
notice  asking  why  you  did  not  appear, 
you  do  not  give  a  good  reason  for  the 
failure  to  appear. 

(c)  The  administrative  law  judge 
decides  that  there  is  cause  to  dismiss  a 
hearing  request  entirely  or  to  refuse  to 
consider  any  one  or  more  of  the  issues 
because — 

(1)  The  doctrine  of  res  judicata 
applies  in  that  we  have  made  a  previous 
determination  or  decision  under  this 
subpart  about  your  rights  on  the  same 
facts  and  on  the  s€une  issue  or  issues, 
and  this  previous  determination  or 
decision  has  become  final  by  either 
administrative  or  judicial  action; 

(2)  The  person  requesting  a  hearing 
has  no  right  to  it  under  §  416.1430; 

(3)  You  did  not  request  a  hearing 
within  the  stated  time  period  and  we 
have  not  extended  the  time  for 
requesting  a  hearing  under  §  416.1433(c); 
or 

(4)  You  die.  there  are  no  other  parties, 
and  we  have  no  information  to  show 
that  you  may  have  an  eligible  spouse. 
However,  dismissal  of  the  hearing 
request  will  be  vacated  if.  within  60 

‘  days  after  the  date  of  the  dismissal, 
another  person  claiming  to  be  your 
eligible  spouse  submits  a  written  request 
for  a  hearing  on  the  claim  and  shows 
that  he  or  she  may  be  adversely  affected 
by  the  determination  that  was  to  be 
reviewed  at  the  hearing. 

§  416.1456  Notica  of  dismissal  of  a 
hearing  request 

We  shall  mail  a  written  notice  of  the 
dismissal  of  the  hearing  request  to  all 
parties  at  their  last  known  address.  The 
notice  will  state  that  there  is  a  right  to 
request  that  the  Appeals  Council  vacate 
the  dismissal  action. 


§  416.1459  Effect  of  dismissal  of  a  hearing 
request 

The  dismissal  of  a  request  for  a 
hearing  is  binding,  unless  it  is  vacated 
by  an  administrative  law  judge  or  the 
Appeals  Council. 

S  416.1460  Vacatlng,a  cHsmissal  of  a 
hearing  request 

An  admiidstrative  law  judge  or  the 
Appeals  Council  may  vacate  any 
dismissal  of  a  hearing  request  if,  within 
60  days  after  the  date  you  receive  the 
dismissal  notice,  you  request  that  the 
dismissal  be  vacated  and  show  good 
cause  why  the  hearing  request  should 
not  have  been  dismissed.  The  Appeals 
Council  itself  may  decide  within  60  days 
after  the  notice  of  dismissal  is  mailed  to 
vacate  the  dismissal.  The  Appeals 
Council  shall  advise  you  in  writing  of 
any  action  it  takes. 

§  416.1461  Prehearing  and  posthearing 
conferences. 

The  administrative  law  judge  may 
decide  on  his  or  her  own,  or  at  the 
request  of  any  party  to  the  hearing,  to 
hold  a  prehearing  or  posthearing 
conference  to  fa^tate  the  hearing  or 
the  hearing  decision.  The  administrative 
law  judge  shall  tell  the  parties  of  the 
time,  place  and  purpose  of  the 
conference  at  least  seven  days  before 
the  conference  date,  unless  the  parties 
have  indicated  in  writing  that  they  do 
not  wish  to  receive  a  written  notice  of 
the  conference.  At  the  conference,  the 
administrative  law  judge  may  consider 
matters  in  addition  to  those  stated  in  the 
notice,  if  the  parties  consent  in  writing. 

A  record  of  the  conference  will  be  made. 
The  administrative  law  judge  shall  issue 
an  order  stating  all  cigreements  and 
actions  resulting  from  the  conference.  If 
the  parties  do  not  object  the  agreements 
and  actions  become  part  of  the  hearing 
record  and  are  binding  on  all  parties. 

Appeab  Council  Review 

§  416.1467  Appeals  Council  review— 
generat 

If  you  or  any  other  party  is 
dissatisfied  with  the  hearing  decision  or 
with  the  dismissal  of  a  hearing  request, 
you  may  request  that  the  Appeals 
Council  review  that  action.  The  Appeals 
Council  may  deny  or  dismiss  the  request 
for  review,  or  it  may  grant  the  request 
and  either  issue  a  decision  or  remand 
the  case  to  an  administrative  law  judge. 
The  Appeals  Council  shall  notify  Ae 
parties  at  their  last  known  address  of 
the  action  it  takes. 

§  416.1466  How  to  request  Appeals 
Coundi  review. 

(a)  Time  and  place  to  request  Appeals 
Council  review.  You  may  request 
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Appeals  Council  review  by  filing  a 
written  request.  Any  documents  or  other 
evidence  you  wish  to  have  considered 
by  the  Appeals  Council  should  be 
submitted  with  your  request  for  review. 
You  may  file  your  request  at  one  of  our 
offices  within  60  days  after  the  date  you 
receive  notice  of  the  hearing  decision  or 
dismissal  (or  within  the  extended  time 
period  if  we  extend  the  time  as  provided 
in  paragraph  (b)  of  this  section). 

(b)  Extension  of  time  to  request 
review.  You  or  any  party  to  a  hearing 
decision  may  ask  diat  the  time  for  filing 
a  request  for  the  review  be  extended. 

The  request  for  an  extension  of  time 
must  be  in  writing.  It  must  be  filed  with 
the  Appeals  Council,  and  it  must  give 
the  reasons  why  the  request  for  review 
was  not  filed  within  the  stated  time 
period.  If  you  show  that  you  had  good 
cause  for  missing  the  deadline,  the  time 
period  will  be  extended.  To  determine 
whether  good  cause  exists,  we  use  the 
standards  explained  in  §  416.1411. 

§  416.1469  Appeals  Council  Initiates 
review. 

Anytime  within  60  days  after  the  date 
of  a  hearing  decision  or  ^smissal,  the 
Appeals  Council  itself  may  decide  to 
review  the  action  that  was  taken.  If  the 
Appeals  Council  does  review  the 
hearing  decision  or  dismissal  notice  of 
the  action  will  be  mailed  to  all  parties  at 
their  last  known  address. 

§  416.1470  Cases  the  Appeals  Council  will 
review. 

(a)  The  Appeals  Council  will  review  a 
case  if — 

(1)  There  appears  to  be  an  abuse  of 
discretion  by  the  administrative  law 
judge: 

(2)  There  is  an  error  of  law; 

(3)  The  action,  findings  or  conclusions 
of  the  administrative  law  judge  are  not 
supported  by  substantial  evidence;  or 

(4)  There  is  a  broad  policy  or 
procedural  issue  that  may  affect  the 
general  public  interest. 

(b)  If  new  and  material  evidence  is 
submitted  with  the  request  for  review, 
the  Appeals  Council  shall  evaluate  the 
entire  record.  It  will  then  review  the 
case  if  it  finds  that  the  administrative 
law  judge’s  action,  findings,  or 
conclusion  is  contrary  to  the  weight  of 
the  evidence  currently  in  the  record. 

§  416.1471  Dismissal  by  Appeals  Council. 

The  Appeals  Council  will  dismiss  your 
request  for  review  if  you  did  not  file 
your  request  within  the  stated  period  of 
time  and  the  time  for  filing  has  not  been 
extended.  The  Appeals  Council  may 
also  dismiss  any  proceedings  before  it 
if— 


(a)  You  and  any  other  party  to  the 
proceedings  files  a  written  request  for 
dismissal;  or 

(b)  You  or  any  other  party  to  the 
proceedings  dies  and  the  record  clearly 
shows  that  there  is  no  person  who  may 
be  your  eligible  spouse  who  wishes  to 
continue  the  action. 

§  416.1472  Effect  of  dismissal  of  request 
for  Appeals  Council  review. 

The  dismissal  of  a  request  for  Appeals 
Council  review  is  binding  and  not 
subject  to  further  review. 

S  416.1473  Notice  of  Appeals  Council 
review. 

When  the  Appeals  Coimcil  decides  to 
review  a  case,  it  shall  mail  a  notice  to 
all  parties  at  their  last  known  address 
stating  the  reasons  for  the  review  and 
the  issues  to  be  considered. 

§  416.1474  Obtaining  evidence  from 
Appeals  CoundL 

You  may  request  and  receive  copies 
or  a  statement  of  the  documents  or  other 
written  evidence  upon  which  the  hearing 
decision  or  dismissal  was  based  and  a 
copy  or  summary  of  the  transcript  of 
oral  evidence.  However,  you  will  be 
asked  to  pay  the  costs  of  providing  these 
copies  imless  there  is  a  good  reason  why 
you  should  not  pay. 

§  416.1475  Hling  briefs  with  the  Appeals 
Council. 

Upon  request,  the  Appeals  Council 
shall  give  you  and  all  other  parties  a 
reasonable  opportunity  to  file  briefs  or 
other  written  statements  about  the  facts 
and  law  relevant  to  the  case.  A  copy  of 
each  brief  or  statement  should  be  filed 
for  each  party. 

§  416.1476  Procedures  before  Appeals 
Council  on  review. 

(a)  Limitation  of  issues.  The  Appeals 
Council  may  limit  the  issues  it  considers 
if  it  notifies  you  and  the  other  pa^es  of 
the  issues  it  will  review. 

(b)  Evidence.  The  Appeals  Council 
will  consider  the  evidence  in  the  hearing 
record  and  any  additional  evidence  it 
believes  is  material  to  an  issue  being 
considered.  If  the  Appeals  Council 
decides  that  more  evidence  is  neede4,  it 
may  remand  the  case  to  an 
administrative  law  judge  to  receive 
evidence  and  issue  a  new  decision. 
However,  if  the  Appeals  Council  decides 
that  it  can  obtain  the  information  more 
quickly,  it  may  do  so  unless  it  will 
adversely  affect  your  rights. 

(c)  Oral  argument.  You  may  request. to 
appear  before  the  Appeals  Council  to 
present  oral  argument.  The  Appeals 
Council  will  grant  your  request  if  it 
decides  that  your  case  raises  an 
important  question  of  law  or  policy  or 


that  oral  argument  would  help  to  reach  a 
proper  decision.  If  your  request  to 
appear  is  granted,  the  Appeals  Council 
will  tell  you  the  time  and  place  of  the 
oral  argument  at  least  10  days  before  the 
scheduled  date. 

§  416.1477  Case  remanded  by  Appeals 
Council. 

(a)  When  the  Appeals  Council  may 
remand  a  case.  The  Appeals  Council 
may  remand  a  case  to  an  administrative 
law  Judge  so  that  he  or  she  may  hold  a 
hearing  and  issue  a  decision  or  a 
recommended  decision.  The  Appeals 
Coimcil  may  also  remand  a  case  in 
which  additional  evidence  is  needed  or 
additional  action  by  the  administrative 
law  judge  is  required. 

(b)  Action  by  administrative  law 
judge  on  remand.  The  administrative 
law  judge  shall  take  any  action  that  is 
ordered  by  the  Appeals  Council  and 
may  take  any  additional  action  that  is 
not  inconsistent  with  the  Appeals 
Council’s  remand  order. 

(c)  Notice  when  case  is  returned  with 
a  recommended  decision.  When  the 
administrative  law  judge  sends  a  case  to  - 
the  Appeals  Council  with  a 
recommended  decision,  a  notice  is 
mailed  to  the  parties  at  their  last  known 
address.  The  notice  tells  them  that  the 
case  has  been  sent  to  the  Appeals 
Council,  explains  the  rules  for  filing 
briefs  or  other  written  statements  with 
the  Appeals  Council,  and  includes  a 
copy  of  the  recommended  decision. 

(d)  Filing  briefs  with  and  obtaining 
evidence  from  the  Appeals  Council.  (1) 
You  may  file  briefs  or  other  written 
statements  about  the  facts  and  law 
relevant  to  your  case  with  the  Appeals 
Council  within  20  days  of  the  date  that 
the  recommended  decision  is  mailed  to 
you.  Any  party  may  ask  the  Appeals 
Council  for  additional  time  to  file  briefs 
or  statements.  The  Appeals  Council  will 
extend  this  period,  as  appropriate,  if  you 
show  that  you  had  good  cause  for 
missing  the  deadline. 

(2)  All  other  rules  for  filing  briefs  with 
and  obtaining  evidence  fi'om  the 
Appeals  Council  follow  the  procedures 
explained  in  this  subpart. 

(e)  Procedures  before  the  Appeals 
Council.  (1)  The  Appeals  Council  after 
receiving  a  recommended  decision  will 
conduct  its  proceedings  and  issue  its 
decision  according  to  the  procedures 
explained  in  this  subpart. 

(2)  If  the  Appeals  Council  believes 
that  more  evidence  is  required,  it  may 
again  remand  the  case  to  an 
administrative  law  judge  for  further 
inquiry  into  the  issues,  rehearing,  receipt 
of  evidence,  and  another  decision  or 
recommended  decision.  However,  if  the 
Appeals  Council  decides  that  it  can  get 
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the  additional  evidence  more  quickly,  it 
will  take  appropriate  action. 

§  416.1479  Decision  of  Appeais  Council. 

After  it  has  reviewed  all  the  evidence 
in  the  hearing  record  and  any  additional 
evidence  received,  the  Appeals  Council 
will  make  a  decision  or  remand  the  case 
to  an  administrative  law  judge.  The 
Appeals  Council  may  affirm,  modify  or 
reverse  the  hearing  decision  or  it  may 
adopt,  modify  or  reject  a  recommended 
decision.  A  copy  of  the  Appeals 
Council’s  decision  will  be  mailed  to  the 
parties  at  their  last  known  address. 

§  416.1481  Effect  of  Appeals  Council’s 
decision  or  denial  of  review. 

The  Appeals  Coimcil  may  deny  a 
party’s  request  for  review  or  it  may 
decide  to  review  a  case  and  make  a 
decision.  The  Appeals  Council’s 
decision,  or  the  decision  of  the 
administrative  law  judge  if  the  request 
for  review  is  denied,  is  binding  unless 
you  or  another  party  file  an  action  in 
Federal  district  court,  or  the  decision  is 
revised.  You  may  file  an  action  in  a 
Federal  district  court  within  60  days 
after  the  date  you  receive  notice  of  the 
Appeals  Council’s  action. 

§  416.1482  Extension  of  time  to  file  action 
In  Federal  district  court 

Any  party  to  the  Appeals  Council’s 
decision  or  denial  of  review,  or  to  an 
expedited  appeals  process  agreement, 
may  request  that  the  time  for  filing  an 
action  in  a  Federal  district  court  be 
extended.  The  request  must  be  in 
writing  and  it  must  give  the  reasons  why 
the  action  was  not  filed  within  the 
stated  time  period.  The  request  must  be 
filed  with  the  Appeals  Council,  or  if  it 
concerns  an  expedited  appeals  process 
agreement,  with  one  of  our  offices.  If 
you  show  that  you  had  good  cause  for 
missing  the  deadline,  the  time  period 
will  be  extended.  To  determine  whether 
good  cause  exists,  we  use  the  standards 
explained  in  §  416.1411. 

§  416.1483  Case  remanded  by  Federal 
court. 

When  a  Federal  court  remands  a  case 
to  the  Appeals  Council  for  further 
consideration,  the  Appeals  Council  may 
make  a  decision,  or  it  may  remand  the 
case  to  an  administrative  law  judge  with 
instructions  to  take  action  and  return 
the  case  to  the  Appeals  Coimcil  with  a 
recommended  decision.  If  the  case  is 
remanded  by  the  Appeals  Council,  the 
procedures  explained  ini  S  416.1477  will 
be  followed. 


Reopening  and  Revising  Determinations 
and  Decisions 

§  416.1487  Reopening  and  revising 
determinations  and  decisions. 

(a)  General.  Generally,  if  you  are 
dissatisfied  with  a  determination  or 
decision  made  in  the  administrative 
review  process,  but  do  not  request 
further  review  within  the  stated  time 
period,  you  lose  your  right  to  further 
review.  However,  a  determination  or  a 
decision  made  in  your  case  may  be 
reopened  and  revised.  After  we  reopen 
your  case,  we  may  revise  the  earlier 
determination  or  decision. 

(b)  Procedure  for  reopening  and 
revision.  You  may  ask  that  a 
determination  or  a  decision  to  which 
you  were  a  party  be  revised.  The 
conditions  under  which  we  will  reopen  a 
previous  determination  or  decision  are 
explained  in  §  416.1488. 

§  416.1 468  Conditions  for  reopening. 

A  determination,  revised 
determination,  decision,  or  revised 
decision  may  be  reopened — 

(a)  Within  12  months  of  the  date  of  the 
notice  of  the  initial  determination,  for 
any  reason; 

(b)  Within  two  years  of  the  date  of  the 
notice  of  the  initial  determination  if  we 
find  good  cause,  as  defined  in 

§  416.1489,  to  reopen  the  case;  or 

(c)  At  any  time  if  it  was  obtained  by 
fraud  or  similar  fault 

§  416.1489  Good  cause  for  reopening. 

(a)  We  will  find  that  there  is  good 
cause  to  reopen  a  determination  or 
decision  if — 

(1)  New  and  material  evidence  is 
furnished; 

(2)  A  clerical  error  was  made;  or 

(3)  The  evidence  that  was  considered 
in  making  the  determination  or  decision 
clearly  shows  on  its  face  that  an  error 
was  made. 

(b)  We  will  not  find  good  cause  to 
reopen  your  case  if  the  only  reason  for 
reopening  is  a  change  of  legal 
interpretation  or  administrative  ruling 
upon  which  the  determination  or 
decision  was  made. 

§  416.1492  Notice  of  revised 
determination  or  decision. 

(a)  When  a  determination  or  decision 
is  revised,  notice  of  the  revision  will  be 
mailed  to  the  parties  at  their  last  known 
address.  The  notice  will  state  the  basis 
for  the  revised  determination  or  decision 
and  the  effect  of  the  revision.  The  notice 
will  also  inform  the  parties  of  the  right 
to  further  review. 

(b)  If  a  determination  is  revised  and 
the  revised  determination  requires  that 
your  benefits  be  suspended,  reduced,  or 
terminated,  the  notice  will  inform  you  of 


your  right  to  continued  payment  (see 
§  416.1336  and  the  exceptions  set  out  in 
§  416.1337]  and  of  your  right  to 
reconsideration.  However,  if  our  revised 
determination  is  that  your  disability  or 
blindness  has  ended  due  to  medical 
reasons,  the  notice  will  inform  you  of 
your  right  to  continued  payment  and  of 
your  right  to  a  hearing. 

(c)  If  a  determination  is  revised  and 
the  revised  determination  does  not 
require  that  your  benefits  be  suspended, 
reduced,  or  terminated,  the  notice  will 
inform  you  of  your  right  to  a  hearing. 

(d)  If  an  adi^istrative  law  judge  or 
the  Appeals  Council  proposes  to  revise 
a  decision,  and  the  revision  would  be 
based  on  evidence  not  included  in  the 
record  on  which  the  prior  decision  was 
based,  you  and  any  other  parties  to  the 
decision  will  be  notified  of  the  proposed 
action  and  of  your  right  to  request  that  a 
hearing  be  held  before  any  further 
action  is  taken.  If  a  revised  decision  is 
issued  by  an  administrative  law  judge, 
you  or  any  other  party  may  request  that 
it  be  reviewed  by  the  Appeals  Council, 
or  the  Appeals  Council  may  review  the 
decision  on  its  own  initiative. 

(e)  If  an  administrative  law  judge  or 
the  Appeals  Council  proposes  to  revise 
a  decision,  and  the  revision  would  be 
based  only  on  evidence  included  in  the 
record  on  which  the  prior  decision  was 
based,  you  and  any  other  parties  to  the 
decision  will  be  notified  of  the  proposed 
action.  If  a  revised  decision  is  issued  by 
an  administrative  law  judge,  you  and 
any  other  party  may  request  diat  it  be 
reviewed  by  the  Appeals  Council,  or  the 
Appeals  Council  may  review  the 
decision  on  its  own  initiative. 

(f)  An  administrative  law  judge  may, 
in  connection  with  a  valid  request  for  a 
hearing,  propose  to  reopen  an  issue 
other  than  the  issue  on  which  the 
request  for  a  hearing  was  based.  The 
administrative  law  judge  will  follow  the 
time  limits  for  reopenings  set  out  in 

§  416.1488.  The  administrative  law  judge 
shall  mail  to  the  parties  at  their  last 
known  address  a  notice  of  the 
reopening. 

§  416.1493  Effect  of  revised  determination 
or  decision. 

A  revised  determination  or  decision  is 
binding  unless — 

(a)  You  or  a  party  to  the  revised 
determination  file  a  written  request  for  a 
reconsideration  or  a  hearing; 

(b)  You  or  another  party  to  the  revised 
decision  file,  as  appropriate,  a  request 
for  review  by  the  Appeals  Council  or  a 
heariM; 

(c)  'The  Appeals  Council  reviews  the 

revised  decision;  or  ' 

(d)  The  revised  determination  or 
decision  is  further  revised. 
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§  416.1494  Time  and  place  to  requeat 
further  review  or  a  hearing  on  reviaed 
determination  or  decision. 

You  or  another  party  to  the  revised 
determination  or  decision  may  request, 
as  appropriate,  further  review  or  a 
hearing  on  the  revision  by  filing  a 
request  in  writing  at  one  of  our  offices 
within  60  days  after  the  date  you  receive 
notice  of  the  revision.  Further  review  or 
a  hearing  will  be  held  on  the  revision 
according  to  the  rules  of  this  subpart. 

5.  Subpart  O  of  Part  416  is  revised  to 
read  as  follows: 

Subpart  O— Representation  of  Parties 

Sec. 

416.1500  Introduction. 

416.1503  Definitions. 

416.1505  Who  may  be  your  representative. 
416.1507  Appointing  a  representative. 
416.1510  Authority  of  a  representative. 
416.1515  Notice  or  request  to  a 
representative. 

416.1520  Fee  for  a  representative's  services. 
416.1525  Request  for  approval  of  a  fee. 
416.1528  Proceedings  before  a  State  or 
Federal  court 

416.1535  Services  in  a  proceeding  imder  title 
XVI  of  the  Act 

416.1540  Rules  governing  representatives. 
416.1545  What  happens  to  a  representative 
who  breaks  the  rules. 

416.1550  Notice  of  charges  against  a 
representative. 

416.1555  Withdrawing  charges  against  a 
representative. 

416.1560  Referring  charges  to  the  Office  of 
Hearings  and  Appeals. 

416.1565  Hearing  on  charges. 

416.1570  Decision  by  hearing  officer. 
416.1575  Requesting  review  of  the  hearing 
officer’s  decision. 

416.1580  Appeals  Council's  review  of 
hearing  officer’s  decision. 

416.1585  Evidence  permitted  on  review. 
416.1590  Appeals  Council's  decision. 
416.1595  When  the  Appeals  Council  will 
dismiss  a  request  for  review. 

416.1597  Reinstatement  after  suspension — 
period  of  suspension  expired. 

416.1599  Reinstatement  after  suspension  or 
disqualification — period  of  suspension 
not  expired. 

Authority:  Secs.  1102  and  1631(d)(2)  of  the 
Social  Security  Act;  49  Stat  647, 86  Stat.  1475; 
42  U.S.C.  1302  and  1383. 

Subpart  0— Representation  of  Parties 

§  416.1500  Introduction. 

You  may  appoint  someone  to 
represent  you  in  any  of  your  dealings 
with  us.  This  subpart  explains,  among 
other  things — 

(a)  Who  may  be  your  representative 
and  what  his  or  her  qualifications  must 
be; 

(b)  How  you  appoint  a  representative; 

(c)  The  pa3nnent  of  fees  to  a 
representative; 

(d)  Our  rules  that  representatives 
must  follow;  and 


(e)  What  happens  to  a  representative 
who  breaks  the  rules. 

§416.1503  Definitions. 

As  used  in  this  subpart: 

“Representative”  means  an  attorney 
who  meets  all  of  the  requirements  of 
S  416.1505(a),  or  a  person  other  than  an 
attorney  who  meets  all  of  the 
requirements  of  §  416.1505(b],  and  whom 
you  appoint  to  represent  you  in  dealings 
with  us. 

“We,”  “our,”  or  “us”  refers  to  the 
Social  Security  Administration. 

“You”  or  “your”  refers  to  any  person 
or  the  eligible  spouse  of  any  person 
claiming  or  receiving  supplemental 
security  income  benefits. 

§  416.1505  Who  may  be  your 
representative. 

(a)  Attorney.  You  may  appoint  as  your 
representative  in  dealings  with  us  any 
attorney  in  good  standing  who — 

(1)  Has  the  right  to  practice  law  before 
a  court  of  a  State,  Territory,  District,  or 
island  possession  of  the  United  States, 
or  before  the  Supreme  Court  or  a  lower 
Federal  court  of  the  United  States; 

(2)  Is  not  disqualified  or  suspended 
from  acting  as  a  representative  in 
dealings  with  us;  and 

(3)  Is  not  prohibited  by  any  law  from 
acting  as  a  representative. 

(b)  Person  other  than  attorney.  You 
may  appoint  any  person  who  is  not  an 
attorney  to  be  your  representative  in 
dealings  with  us  if  he  or  she — 

(1)  Is  generally  known  to  have  a  good 
character  and  reputation; ' 

(2)  Is  capable  of  giving  valuable  help 
to  you  in  connection  with  your  claim; 

(3)  Is  not  disqualified  or  suspended 
from  acting  as  a  representative  in 
dealing  with  us;  and 

(4)  Is  not  prohibited  by  any  law  from 
acting  as  a  representative. 

§  416.1507  Appointing  a  representative. 

We  will  recognize  a  person  as  your 
representative  if  the  following  things  are 
done: 

(a)  You  sign  a  written  notice  stating 
that  you  want  the  person  to  be  your 
representative  in  dealings  with  us. 

(b)  That  person  signs  the  notice, 
agreeing  to  be  your  representative,  if  the 
person  is  not  an  attorney.  An  attorney 
does  not  have  to  sign  a  notice  of 
appointment. 

(c)  The  notice  is  filed  at  one  of  our 
offices  if  you  have  initially  filed  a  claim 
or  requested  reconsideration;  with  an 
administrative  law  judge  if  you  have 
requested  a  hearing;  or  with  the  Appeals 
Coimcil  if  you  have  requested  a  review 
of  the  administrative  law  judge’s 
decision. 


§  416.1510  Authority  of  a  representative. 

(a)  What  a  representative  may  do. 
Your  representative  may,  on  your 
behalf — 

(1)  Obtain  information  about  your 
claim  to  the  same  extent  that  you  are 
able  to  do; 

(2)  Submit  evidence; 

(3)  Make  statements  about  facts  and 
law;  and 

(4)  Make  any  request  or  give  any 
notice  about  the  proceedings  before  us. 

(b)  What  a  representative  may  not  do. 
A  representative  may  not  sign  an 
application  on  behalf  of  a  claimant  for 
rights  or  benefits  under  title  XVI  of  the 
Act  unless  authorized  to  do  so  under 

§  416.315. 

§  416.1515  Notice  or  request  to  a 
representative. 

(a)  We  shall  send  your 
representative — 

(1)  Notice  and  a  copy  of  any 
administrative  action,  determination,  or 
decision;  and 

(2)  Requests  for  information  or 
evidence. 

(b)  A  notice  or  request  sent  to  your : 
representative  will  have  the  same  force 
and  efiect  as  if  it  had  been  sent  to  you. 

§  416.1520  Fee  for  a  representative’s 
services. 

(a)  General.  A  representative  may 
charge  and  receive  a  fee  for  his  or  her 
services  as  a  representative  only  as 
provided  in  paragraph  (b)  of  this  section. 

(b)  Charging  and  receiving  a  fee.  (1) 
The  representative  must  file  a  written 
request  with  us  before  he  or  she  may 
charge  or  receive  a  fee  for  his  or  her 
services. 

(2)  We  decide  the  amount  of  the  fee,  if 
any,  a  representative  may  charge  or 
receive. 

(3)  A  representative  shall  not  charge 
or  receive  any  fee  unless  we  have 
approved  it,  and  he  or  she  shall  not 
charge  or  receive  any  fee  that  is  more 
than  the  amount  we  approve.  This  rule 
applies  whether  the  fee  is  charged  to  or 
received  fi'om  you  or  from  someone  else. 

(c)  Notice  of  fee  determination.  We 
shall  mail  to  both  you  and  your 
representative  at  your  last  known 
address  a  written  notice  of  what  we 
decide  about  the  fee.  We  shall  state  in 
the  notice — 

(1)  The  amount  of  the  fee  that  is 
authorized; 

(2)  How  we  made  that  decision; 

(3)  That  we  are  not  responsible  for 
paying  the  fee;  and 

(4)  That  within  30  days  of  the  date  of 
the  notice,  either  you  or  your 
representative  may  request  us  to  review 
the  fee  determination. 
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(d)  Review  of  fee  determination — (1) 
Request  filed  on  time.  We  will  review 
the  decision  we  made  about  a  fee  if 
either  you  or  your  representative  files  a 
vmtten  request  for  the  review  at  one  of 
our  offices  within  30  days  after  the  date 
of  the  notice  of  the  fee  determination. 
Either  you  or  your  representative, 
whoever  requests  the  review,  shall  mail 
a  copy  of  the  request  to  the  other 
person.  An  authorized  official  of  the 
Social  Security  Administration  who  did 
not  take  part  in  the  fee  determination 
being  questioned  will  review  the 
determination.  This  determination  is  not 
subject  to  further  review.  The  official 
shall  mail  a  written  notice  of  the 
decision  made  on  review  both  to  you 
and  to  your  representative  at  your  last 
known  address. 

(2)  Request  not  filed  on  time,  (i)  If  you 
or  your  representative  requests  a  review 
of  the  decision  we  made  about  a  fee,  but 
does  so  more  than  30  days  after  the  date 
of  the  notice  of  the  fee  determination, 
whoever  makes  the  request  shall  state  in 
writing  why  it  was  not  filed  within  the 
30-day  period.  We  will  review  the 
determination  if  we  decide  that  there 
was  good  cause  for  not  filing  the  request 
on  time. 

(ii)  Some  examples  of  good  cause 
follow: 

(A)  Either  you  or  your  representative 
was  seriously  ill  and  the  illness 
prevented  you  or  your  representative 
from  contacting  us  in  person  or  in 
ivTiting. 

(B)  There  was  a  death  or  serious 
illness  in  your  family  or  in  the  family  of 
your  representative. 

(C)  Material  records  were  destroyed 
by  fire  or  other  accidental  cause. 

(D)  We  gave  you  or  your 
representative  incorrect  or  incomplete 
information  about  the  right  to  request 
review. 

(E)  You  or  your  representative  did  not 
timely  receive  notice  of  the  fee 
determination. 

(F)  You  or  your  representative  sent 
the  request  to  another  government 
agency  in  good  faith  within  the  30-day 
period,  and  the  request  did  not  reach  us 
until  after  the  period  had  ended. 

(3)  Payment  of  fees.  We  assume  no 
responsibility  for  the  payment  of  a  fee 
based  on  a  representative’s  services 
before  the  Social  Security 
Administration  under  title  XVI. 

§  416.1525  Request  for  approval  of  a  fee. 

(a)  Filing  a  request.  In  order  for  your 
representative  to  obtain  approval  of  a 
fee  for  services  he  or  she  performed  in 
dealings  vdth  us.  he  or  she  shall  file  a 
written  request  with  one  of  our  offices. 
This  should  be  done  after  the 
proceedings  in  which  he  or  she  was  a 


representative  are  completed.  The 
request  must  contain — 

(1)  The  dates  the  representative’s 
services  began  and  ended; 

(2)  A  list  of  the  services  he  or  she  gave 
and  the  amount  of  time  he  or  she  spent 
on  each  type  of  service; 

(3)  The  amount  of  the  fee  he  or  she 
wants  to  charge  for  the  services; 

(4)  The  amount  of  fee  the 
representative  wants  to  request  or 
charge  for  his  or  her  services  in  the 
same  matter  before  any  State  or  Federal 
court; 

(5)  The  amount  of  and  a  list  of  any 
expenses  the  representative  incurred  for 
which  he  or  she  has  been  paid  or 
expects  to  be  paid; 

(6)  A  description  of  the  special 
qualifications  which  enabled  the 
representative,  if  he  or  she  is  not  an 
attorney,  to  give  valuable  help  to  you  in 
connection  with  your  claim;  and 

(7)  A  statement  showing  that  the 
representative  sent  a  copy  of  the  request 
for  approval  of  a  fee  to  you. 

(b)  Evaluating  a  request  for  approval 
of  a  fee.  (1)  When  we  evaluate  a 
representative's  request  for  approval  of 
a  fee,  we  consider  Ae  piupose  of  the 
supplemental  security  income  program, 
which  is  to  assure  a  minimum  level  of 
income  for  the  beneficiaries  of  the 
program,  together  with — 

(1)  The  extent  and  type  of  services  the 
representative  performed; 

(ii)  The  complexity  of  the  case; 

(iii)  The  level  of  skill  and  competence 
required  of  the  representative  in  giving 
the  services; 

(iv)  The  amount  of  time  the 
'representative  spent  on  the  case; 

(v)  The  results  the  representative 
achieved; 

(vi)  The  level  of  review  to  which  the 
claim  was  taken  and  the  level  of  the 
review  at  which  the  representative 
became  your  representative;  and 

(vii)  The  amount  of  fee  the 
representative  requests  for  his  or  her 
services,  including  any  amount 
authorized  or  requested  before,  but  not 
'including  the  amount  of  any  expenses  he 
or  she  incurred. 

(2)  Although  we  consider  the  amount 
of  benefits,  if  any,  that  are  payable,  we 
do  not  base  the  amount  of  fee  we 
authorize  on  the  amount  of  the  benefit 
alone,  but  on  a  consideration  of  all  the 
factors  listed  in  this  section.  The 
benefits  payable  in  any  claim  are 
determined  by  specific  provisions  of  law 
and  are  unrelated  to  the  efforts  of  the 
representative.  We  may  authorize  a  fee 
even  if  no  benefits  are  payable. 


§  416.1528  Proceedings  before  a  State  or 
Federal  court 

We  shall  not  consider  any  service  the 
representative  gave  you  in  any 
proceeding  before  a  State  or  federal 
court  to  be  services  as  a  representative 
in  dealings  with  us.  However,  if  the 
representative  has  also  given  service  to 
you  in  the  same  connection  in  any 
dealings  with  us.  he  or  she  must  specify 
what  if  any.  portion  of  the  fee  he  or  she 
wants  to  charge  is  for  services 
performed  in  dealings  with  us.  If  the 
representative  charges  any  fee  for  those 
services,  he  or  she  must  file  the  request 
and  furnish  all  of  the  information 
required  by  fi  416.1525. 

§  416.1535  Services  in  •  proceeding  under 
title  XVI  of  the  Act 

Services  provided  a  claimant  in  any 
dealing  with  us  under  title  XVI  of  the 
Act  consist  of  services  performed  for 
that  claimant  in  connection  with  any 
claim  he  or  she  may  have  before  the 
Secretary  of  Health  and  Human  Services 
under  title  XVI  of  the  Act  These 
services  include  any  in  coimection  with 
any  asserted  right  a  claimant  may  have 
calling  for  an  initial  or  reconsidered 
determination  by  us,  and  a  decision  or 
action  by  an  administrative  law  judge  or 
by  the  Appeals  Council. 

S  416.1540  Rules  governing 
representatives. 

No  attorney  or  other  person 
representing  a  claimant  shall — 

(a)  With  intent  to  defraud,  in  any 
manner  willfully  and  knowingly  deceive, 
mislead,  or  threaten  by  word,  circular, 
letter,  or  advertisement,  eitlier  oral  or 
written,  any  claimant  or  prospective 
claimant  or  beneficiary  regardUng 
benefits,  or  other  initid  or  continued 
right  under  the  Act; 

(b)  Knowingly  charge  or  collect,  or 
make  any  agreement  to  charge  or 
collect,  directly  or  indirectly,  tmy  fee  in 
any  amount  in  excess  of  that  allowed  by 
us  or  by  the  court; 

(c)  idiowingly  make  or  participate  in 
the  making  or  presentation  of  any  false 
statement,  representation,  or  claim 
about  any  material  fact  affecting  the 
rights  of  any  person  under  title  XVI  of 
the  Act;  or 

(d)  Divulge,  except  as  may  be 
authorized  by  regulations  prescribed  by 
us,  any  information  we  fimiish  or 
disclose,  about  the  claim  or  prospective 
claim  of  another  person. 

§416.1545  What  happens  to  a 
representative  who  breaks  the  rules. 

Our  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  our  Office  of  Insurance 
Programs  may  begin  proceedings  to 
suspend  or  disqualify  a  person  from 
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acting  as  a  representative  in  dealings 
with  us  if  it  appears  that  he  or  she — 

(a)  Has  violated  any  of  the  rules  in 
§  416.1540; 

(b)  Has  been  convicted  of  a  violation 
under  section  1631(d)(2)  of  the  Act;  or 

(c)  Has  otherwise  re^ed  to  comply 

with  our  rules  and  regulations  on 
representing  claimants  in  dealings  with 
us.  ' 

§416.1550  Notice  of  Charges  against  a 
representative. 

(a)  The  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance 
Programs  will  prepare  a  notice 
containing  a  statement  of  charges  that 
constitutes  the  basis  for  the  proceeding 
against  the  representative. 

(b)  We  will  send  this  notice  to  the 
representative  either  by  certified  or 
registered  mail,  to  his  or  her  last  known 
address,  or  by  personal  delivery. 

(c)  We  will  advise  the  representative 
to  file  an  answer,  widiin  30  days  from 
the  date  of  the  notice  or  frtmi  me  date 
the  notice  was  delivered  personally, 
stating  why  he  or  she  should  not  be 
suspended  or  disqualified  from  acting  as 
a  representative  in  dealings  with  us. 

(d)  The  Deputy  Commissioner 
(Operations)  or  the  Director  (or  Deputy 
Director)  of  the  Office  of  Insurance 
Programs  may  extend  the  30-day  period 
for  good  cause. 

(e)  The  representative  must — 

(1)  Answer  the  notice  in  writing  under 
oath  ( or  affirmation);  and 

(2)  File  the  answer  with  the  Social 
Security  Administration,  Office  of 
Insurance  Programs  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
within  the  30-day  time  period. 

(f)  If  the  representative  does  not  file 
an  answer  within  the  30-day  time 
period,  he  or  she  does  not  have  the  right 
to  present  evidence,  except  as  may  be 
provided  in  §  416.1565(f). 

§  416.1555  Withdrawing  charges  against  a 
representative. 

We  may  withdraw  charges  against  a 
representative.  We  will  do  this  if  the 
representative  files  an  answer,  or  we 
obtain  evidence,  that  satisfies  us  that 
there  is  reasonable  doubt  about  whether 
he  or  she  should  be  suspended  or 
disqualified  from  acting  as  a 
representative  in  dealings  with  us.  If  we 
withdraw  the  charges,  we  shall  notify 
the  representative  by  mfiil  at  his  or  her 
last  known  address. 

§  416.1560  Referring  charges  to  the  Office 
of  Hearings  and  Appeals. 

If  we  do  not  take  action  to  withdraw 
the  charges  against  the  representative 
before  15  days  have  passed  after  the 
time  within  which  he  or  she  has  filed  an 


answer,  we  shall  send  the  record  of  the 
evidence  in  support  of  the  charges  to  the 
Office  of  Hearings  and  Appeals.  We  will 
ask  that  they  hold  a  hearing  and  make  a 
decision  on  the  charges. 

§  416.1565  Hearing  on  charges. 

(a)  Hearing  officer.  (1)  When  the 
Office  of  Hearings  and  Appeals  receives 
the  notice  of  charges  against  the 
representative,  the  record  of  evidence, 
and  the  request  for  a  hearing,  the 
Associate  Commissioner  for  Hearings 
and  Appeals  or  his  or  her  delegate  shall 
name  an  administrative  law  judge, 
designated  to  act  as  a  hearing  officer,  to 
hold  a  hearing  on  the  charges. 

(2)  No  hearing  officer  shall  hold  a 
hearing  in  a  case  in  which  he  or  she  is 
prejudiced  or  partial  about  any  party,  or 
has  any  interest  in  the  matter. 

(3)  If  the  representative  or  any  party 
to  the  hearing  objects  to  the  hearing 
officer  who  has  been  named  to  hold  the 
hearing,  we  must  be  notified  at  the 
earliest  opportimity.  The  hearing  officer 
shall  consider  the  objection(s)  and 
either  proceed  with  the  hearing  or 
withdraw  from  it  ‘  ' 

(4)  If  the  hearing  officer  withdraws 
from  the  hearing,  another  one  will  be 
named. 

(5)  If  the  hearing  officer  does  not 
withdraw,  the  representative  or  any 
other  person  objecting  may,  after  the 
hearing,  present  his  or  her  objections  to 
the  Appeals  Council  e}q)laining  why  he 
or  she  believes  the  hearing  officer’s 
decision  should  be  revised  or  a  new 
hearing  held  by  another  administrative 
law  judge  designated  to  act  as  a  hearing 
officer. 

(b)  Time  and  place  of  hearing.  The 
hearing  officer  shall  mail  the 
representative  a  written  notice  of  the 
hearing,  at  his  or  her  last  known 
address,  at  least  20  days  before  the  date 
set  for  the  hearing.  The  hearing  officer 
shall  send  a  copy  of  the  notice  to  the 
Deputy  Commissioner  (Operations)  or  to 
the  Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs. 

(c)  Change  of  time  and  place  for 
hearing.  (1)  The  hearing  officer  may 
change  the  time  and  place  for  the 
hearing.  This  may  be  done  either  on  his 
or  her  own  initiative,  or  at  the.  request  of 
the  representative  or  the  other  peirty  to 
the  hearing, 

(2)  The  hearing  officer  may  adjourn  or 
postpone  the  hearing. 

(3)  The  hearing  officer  may  reopen  the 
hearing  for  the  receipt  of  additional 
evidence  at  any  time  before  mailing 
notice  of  the  decision. 

(4)  The  hearing  officer  shall  give  the 
representative  and  the  other  party  to  the 
hearing  reasonable  notice  of  any  change 
in  the  time  or  place  for  the  hearing,  or  of 


an  adjournment  or  reopening  of  the 
hearing. 

(d)  Parties.  The  representative  against 
whom  charges  have  been  mihde  is  a 
party  to  the  hearing.  The  Dfeputy 
Commissioner  (Operations),  or  the 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs  also  is  a 
party  to  the  hearing. 

(e)  Subpoenas.  (1)  The  representative 
or  the  other  party  to  the  hearing  may 
request  the  hearing  officer  to  issue  a 
subpoena  for  the  attendance  and 
testimony  of  witnesses  and  for  the 
production  of  books,  records, 
correspondence,  papers,  or  other  ‘ 
documents  that  are  material  to  any 
matter  being  considered  at  the  hearing. 
The  hearing  officer  may,  on  his  or  her 
own,  initiative,  issue  subpoenas  for  the 
same  purposes  when  the  action  is 
reasonably  necessary  for  the  full 
presentation  of  the  facts. 

(2)  The  representative  or  the  other 
party  who  wants  a  subpoena  issued 
shall  file  a  written  request  with  the 
hearing  officer.  This  must  be  done  at 
least  5  days  before  the  date  set  for  the 
hearing.  'Ae  request  must  name  the 
documents  to  be  produced,  and  describe 
the  address  or  location  in  enough  detail 
to  permit  die  witnesses  or  documents  to 
be  found. 

(3)  Hie  representative  or  the  other 
party  who  wants  a  subpoena  issued 
shall  state  in  the  request  for  a  subpoena 
the  material  facts  that  he  or  she  expects 
to  establish  by  the  witness  or  document, 
and  why  the  facts  could  not  be 
established  by  the  use  of  other  evidence 
which  could  be  obtained  without  use  of 
a  subpoena. 

(4)  We  will  pay  the  cost  of  the 
issuance  and  the  fees  and  mileage  of 
any  witness  subpoenaed,  as  provided  in 
section  205(d)  of  the  Act. 

(f)  Conduct  of  the  hearing.  (1)  The 
hearing  officer  shall  make  the  hearing 
open  to  the  representative,  to  the  other 
party,  and  to  any  persons  the  hearing 
officer  or  the  parties  consider  necessary 
or  proper.  The  hearing  officer  shall 
inquire  fully  into  the  matters  being 
considered,  hear  the  testimony  of 
witnesses,  and  accept  any  documents 
that  are  material. 

(2)  If  the  representative  did  not  file  an 
answer  to  the  charges,  he  or  she  has  no 
right  to  present  evidence  at  the  hearing. 
The  hearing  officer  may  make  or 
recommend  a  decision  on  the  basis  of 
the  record,  or  permit  the  representative 
to  present  a  statement  about  the 
sufficiency  of  the  evidence  or  the 
validity  of  the  proceedings  upon  which 
the  suspension  or  disqualification,  if  it 
occurred,  would  be  based. 

(3)  If  the  representative  did  not  file  an 
answer  to  the  charges,  and  if  the  hearing 
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officer  believes  that  there  is  material 
evidence  available  that  was  not 
presented  at  the  hearing,  the  hearing 
officer  may  at  any  time  before  mailing 
notice  of  the  hearing  decision  reopen  the 
hearing  to  accept  the  additional 
evidence. 

(4)  The  hearing  officer  has  the  right  to 
decide  the  order  in  which  the  evidence 
and  the  allegations  will  be  presented 
and  the  conduct  of  the  hearing. 

(g)  Evidence.  The  hearing  officer  may 
accept  evidence  at  the  hearing,  even 
though  it  is  not  admissible  under  the 
rules  of  evidence  that  apply  to  Federal 
court  procedure. 

(h)  Witnesses.  Witnesses  who  testify 
at  the  hearing  shall  do  so  under  oath  or 
affirmation.  Either  the  representative  or 
a  person  representing  him  or  her  may 
question  the  witnesses.  The  other  party 
and  that  party’s  representative  must 
also  be  allowed  to  question  the 
witnesses.  The  hearing  officer  may  also 
ask  questions  as  considered  necessary, 
and  shall  rule  upon  any  objection  made 
by  either  party  about  whether  any 
question  is  proper. 

(i)  Oral  and  written  summation.  (1) 
The  hearing  officer  shall  give  the 
representative  and  the  other  party  a 
reasonable  time  to  present  oral 
summation  and  to  file  briefs  or  other 
written  statements  about  proposed 
findings  of  fact  and  conclusions  of  law  if 
the  parties  request  it 

(2)  The  party  that  files  briefs  or  other 
written  statements  shall  provide  enough 
copies  so  that  they  may  be  made 
available  to  any  other  party  to  the 
hearing  who  requests  a  copy. 

(1)  Record  of  hearing.  In  all  cases,  the 
hearing  officer  shall  have  a  complete 
record  of  the  proceedings  at  the  hearing 
made. 

(k)  Representation.  The 
representative,  as  the  person  charged, 
may  appear  in  person  and  may  be 
represented  by  an  attorney  or  other 
representative. 

(l)  Failure  to  appear.  If  the 
representative  or  the  other  party  to  the 
hearing  fails  to  appear  after  being 
notified  of  the  time  and  place,  the 
hearing  officer  may  hold  the  hearing 
anyway  so  that  the  party  present  may 
offer  evidence  to  sustain  or  rebut  the 
charges.  The  hearing  officer  shall  give 
the  party  who  failed  to  appear  an 
opportunity  to  show  good  cause  for 
failure  to  appear.  If  the  party  fails  to 
show  good  cause,  he  or  she  is 
considered  to  have  waived  the  right  to 
be  present  at  the  hearing.  If  the  party 
shows  good  cause,  the  hearing  officer 
may  hold  a  supplemental  hearing. 

(m)  Dismissal  of  charges.  The  hearing 
officer  may  dismiss  the  charges  in  the 
event  of  the  death  of  the  representative. 


(n)  Cosf  o/^ntmsc^p^.If  the 
representative  or  the  other  party  to  a 
hearing  requests  a  copy  of  ffie  transcript 
of  the  hearing,  the  hearing  officer  will 
have  it  prepared  and  sent  to  the  party 
upon  payment  of  the  cost,  unless  the 
payment  is  waived  for  good  cause. 

§  416.1570  Decision  by  hearing  officer. 

(a)  General.  (1)  After  the  close  of  the 
hearing,  the  hearing  officer  shall  issue  a 
decision  or  certify  the  case  to  the 
Appeals  Council.  The  decision  must  be 
in  writing,  will  contain  findings  of  fact 
and  conclusions  of  law,  and  be  based 
upon  the  evidence  of  record. 

(2)  If  the  hearing  officer  finds  that  the 
charges  against  the  representative  have 
been  sustained,  he  or  she  shall  either — 

(1)  Suspend  the  representative  for  a 
specified  period  of  not  less  than  1  year, 
nor  more  than  5  years,  from  the  date  of 
the  decision:  or 

(ii)  Disqualify  the  representative  from 
acting  as  a  representative  in  dealings 
with  us  until  he  or  she  may  be  reinstated 
under  §  416.1599. 

(3)  The  hearing  officer  shall  mail  a 
copy  of  the  decision  to  the 
representative  at  his  or  her  last  known 
address  and  to  die  Deputy 
Commissioner  (Operations)  or  the 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs.  The 
notice  will  inform  the  parties  of  the  right 
to  request  the  Appeals  Council  to 
review  the  decision. 

(b)  Effect  of  hearing  officer’s  decision. 
(1)  llie  hearing  officer’s  decision  is  final 
and  binding  unless  reversed  or  modified 
by  the  Appeals  Council  upon  review. 

(2)  If  the  final  decision  is  that  a  person 
is  disqualified  from  being  a 
representative  in  dealings  with  us,  he  or 
she  will  not  be  permitted  to  represent 
anyone  in  dealings  with  us  until 
authorized  to  do  so  under  the  provisions 
of  §  416.1599. 

(3)  If  the  final  decision  is  that  a  person 
is  suspended  for  a  specified  period  of 
time  from  being  a  representative  in 
dealings  with  us,  he  or  she  will  not  be 
permitted  to  represent  anyone  in 
dealings  with  us  during  the  period  of 
suspension  unless  authorized  to  do  so 
under  the  provisions  of  S  416.1599. 

§  416.1575  Requesting  review  of  the 
hearing  offic«’’s  decision. 

(a)  General.  After  the  hearing  officer 
issues  a  decision,  either  the 
representative  or  the  other  party  to  the 
hearing  may  ask  the  Appeals  Council  to 
review  the  decision. 

(b)  Time  and  place  of  filing  request 
for  review.  The  party  requesting  review 
shall  file  the  request  for  review  in 
writing  with  the  Appeals  Council  within 
30  days  from  the  date  the  hearing  officer 


mailed  the  notice.  The  party  requesting 
review  shall  certify  that  a  copy  of  the 
request  for  review  and  of  any 
documents  that  are  submitted  have  been 
mailed  to  the  opposing  party. 

$  416.1580  Appeals  Council’s  review  of 
hearing  officer’s  decision. 

(a)  Upon  request,  the  Appeals  Council 
shall  give  the  parties  a  reasonable  time 
to  file  briefs  or  other  written  statements 
as  to  fact  and  law,  and  to  appear  before 
the  Appeals  Council  to  present  oral 
argument. 

(b)  If  a  party  files  a  brief  or  other 
written  statement  with  the  Appeals 
Council,  he  or  she  shall  send  a  copy  to 
the  opposing  party  and  certify  that  the 
copy  has  been  sent. 

§  416.1585  Eridence  permitted  on  review. 

(a)  General.  Generally,  the  Appeals 
Council  will  not  consider  evidence  in 
addition  to  that  introduced  at  the 
hearing.  However,  if  the  Appeals 
Council  believes  that  the  evidence 
offered  is  material  to  an  issue  it  is 
considering,  the  evidence  will  be 
considered. 

(b)  Individual  charged  filed  an 
answer.  (1)  When  the  Appeals  Council 
believes  that  additional  material 
evidence  is  available,  and  Uie 
representative  has  filed  an  answer  to 
the  charges,  the  Appeals  Coimcil  shall 
require  ffiat  the  evidence  be  obtained. 
The  Appeals  Council  may  name  an 
administrative  law  judge  or  a  member  of 
the  Appeals  Council  to  receive  the 
evidence. 

(2)  Before  additional  evidence  is 
achnitted  into  the  record,  the  Appeals 
Council  shall  mail  a  notice  to  the  parties 
telling  them  that  evidence  about  certain 
issues  will  be  obtained,  unless  the 
notice  is  waived.  The  Appeals  Council 
shall  give  each  party  a  reasonable 
opportunity  to  comment  on  the  evidence 
and  to  present  other  evidence  that  is 
material  to  an  issue  it  is  considering. 

(c)  Individual  charged  did  not  file  an 
answer.  If  the  representative  did  not  file 
an  answer  to  the  charges,  the  Appeals 
Council  will  not  permit  the  introduction 
of  evidence  that  was  not  considered  at 
the  hearing. 

§  416.1 590  Appeals  Council’s  decision. 

(a)  The  Appeals  Council  shall  base  its 
decision  upon  the  evidence  in  the 
hearing  record  and  any  other  evidence  it 
may  permit  on  review.  The  Appeals 
Council  shall  either — 

(1)  Affirm,  reverse,  or  modify  the 
hearing  officer's  decision; 

(2)  Return  a  case  to  the  hearing  officer 
when  the  Appeals  Council  considers  it 
appropriate. 
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(b)  The  Appeals  Council,  in  changing 
a  hearing  officer’s  decision  to  suspend  a 
representative  for  a  specified  period, 
shall  in  no  event  reduce  the  period  of 
suspension  to  less  than  1  year.  In 
modifying  a  hearing  officer’s  decision  to 
disqualify  a  representative,  the  Appeals 
Council  shall  in  no  event  impose  a 
period  of  suspension  of  less  than  1  year. 

(c)  If  the  Appeals  Council  affirms  or 
changes  a  hearing  officer’s  decision,  the 
period  of  suspension  or  the 
disqualification  is  effective  from  the 
date  of  the  Appeals  Council’s  decision. 

(d)  If  the  hearing  officer  did  not 
impose  a  period  of  suspension  or  a 
disqualification,  and  the  Appeals 
Council  decides  to  impose  one  or  the 
other,  the  suspension  or  disqualification 
is  efi'ectiv>'‘  fi*om  the  date  of  the  Appeals 
Council’s  decision. 

(e)  The  Appeals  Cotmcil  shall  make 
its  decision  in  writing  and  shall  mail  a 
copy  of  the  decision  to  the 
representative' at  his  or  her  last  known 
address  and  to  the  Deputy 
Commissioner  (Operations)  or  the 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs. 

§  416.1595  When  the  Appeals  Council  will 
dismiss  a  request  for  review. 

'The  Appeals  Council  may  dismiss  a 
request  for  the  review  of  any  proceeding 
to  suspend  or  disqualify  a  representative 
in  any  of  the  following  circumstances: 

(a)  Upon  request  of  party.  The 
Appeals  Council  may  dismiss  a  request 
for  review  upon  written  request  of  the 
party  or  parties  who  filed  the  request,  if 
there  is  no  other  party  who  objects  to 
the  dismissal. 

(b)  Death  of  party.  The  Appeals 
Council  may  dismiss  a  request  for 
review  in  the  event  of  the  death  of  the 
representative. 

(c)  Request  for  review  not  timely  filed. 
The  Appeals  Council  will  dismiss  a 
request  for  review  if  a  party  failed  to  file 
a  request  for  review'  within  the  30-day 
time  period  and  the  Appeals  Council 
does  not  extend  the  time  for  good  cause. 

§  416.1597  Reinstatement  after 
suspension— period  of  suspension  expired. 

We  shall  automatically  allow  a  person 
to  serve  again  as  a  representative  in 
dealings  with  us  at  the  end  of  any 
suspension. 

§  416.1599  Reinstatement  after 
suspension  or  disqualification— period  of 
suspension  not  expired. 

(a)  After  more  than  one  year  has 
passed,  a  person  who  has  been 
suspended  or  disqualified  may  ask  the 
Appeals  Council  for  permission  to  serve 
as  a  representative  again. 

(b)  Tlie  suspended  or  disqualified 
person  shall  submit  any  evidence  he  or 


she  wishes  to  have  considered  along 
with  the  request  to  be  allowed  to  serve 
as  a  representative  again. 

(c)  ’Die  Appeals  Council  shall  notify 
the  Deputy  Commissioner  (Operations) 
or  the  Director  (or  Deputy  Director)  of 
the  Office  of  Insurance  Programs  of  the 
receipt  of  the  request  and  give  that 
person  30  days  in  which  to  present  a 
written  report  of  any  experiences  with 
the  suspended  or  disqualified  person 
since  that  person  was  suspended  or 
disqualified.  The  Appeals  Council  shall 
mate  available  to  the  suspended  or 
disqualified  person  a  copy  of  the  report. 

(d)  TThe  Appeals  Council  shall  not 
grant  the  request  unless  it  is  reasonably 
satisfied  that  the  person  will  in  the 
future  act  according  to  the  provisions  of 
section  1631(d)(2)  of  the  Act,  and  to  our 
regulations. 

(e)  The  Appeals  Council  shall  mail  a 
notice  of  its  decision  on  the  request  to 
the  suspended  or  disqualified  person.  It 
shall  also  mail  a  copy  to  the  Deputy 
Commissioner  (Operations)  or  ffie 
Director  (or  Deputy  Director)  of  the 
Office  of  Insurance  Programs. 

(f)  If  the  Appeals  Council  decides  not 
to  grant  the  request  it  shall  not  consider 
another  request  before  the  end  of  1  year 
from  the  date  of  the  notice  of  the 
previous  denial. 

(FR  Doc.  80-22884  Tded  8-4-80;  8:45  am] 

BILLING  CODE  4110-07-M 


